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DECLARATION OF COVENANTS, CONDITIONS KENNETH )y
AND RESTRICTIONS FOR PRESTON TRACE-PHASE II REGISTEK OF

| j WAKE Cou
STATE OF NORTH CAROLINA §
§

Vo

COUNTY OF WAKE

: THIS' DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
. FOR PRESTON TRACE-PHASE II, is made this 22nd day of June, 1989,

by PRESTONWOOD, INC., a North Carolina corporation ("Declarant");

WITNESSETH:

WHEREAS, Declarant is the owner of certain property located

in Wake County, North Carolina, as more particularly described on

Exhibit “A" attached hereto and made a hereof for all purposes
(the "Property”); and

WHEREAS, the Property is part of a planned unit development
approved by the appropriate governmental authorities of the City
" of Cary, North Carolina, and now known as “"Preston"; and

: WHEREAS, in accordance with the above-described planned unit
*. development, Declarant contemplates developing the Project, as
hereinafter defined, in phases as a residential (both single

family and multi-family) and commercial (retail and office) mixed
use development; and

: WHEREAS, although Declarant contemplates that separate ease-
ments, covenants, conditions and restrictions (which may include
easements, covenants, conditions and restrictions similar to
those herein contained) may be imposed in regard to the various
phases of the Project and that a separate owners association may
be established for each of the various phases of the Project,
Declarant desires to impose pursuant hereto easements, covenants,.
conditions and restrictions upon all of the Property, with the
understanding that at the option of Declarant changed, additional
and/or supplemental restrictions may be imposed in regard to the
various phases of the Project. ‘

NOW, THEREFORE, Declarant hereby subjects the Property to:

the easements, covenants, conditions and restrictions hereinafter

- stated and hereby declares that all of the Property shall be
held, sold and conveyed subject to the easements, covenants, con=
ditions and restrictions as hereinafter stated, all of which are
for the purpose of enhancing and protecting the value, desirabil-
ity and attractiveness of the Project. The easements, covenants,
conditions and restrictions herein contained shall run with the
~ Property and all parts thereof and shall be binding on all par-
" ties having or acquiring any right, title or interest in the
‘Property or any part thereof or interest therein and shall inure

to the benefit of each owner of the Property or any part thereof
or. interest therein. ‘

ARTICLE I

DEFINITIONS

Section 1. The following words when used in this Declara-
tion or any Supplemental Declaration, as hereinafter defined, or

amendment hereto (unless the context shall otherwise require)
shall have the following meanings: '
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(a) "association” shall mean and refer to the Preston
Trace-Phase IT Homeowners Association, inc., a North
_: Carolina non-profit corporation which will be iqcorporated.w

(b) wpoard" shall mean and refer to the Board of
pirectors of the Association.

. (e) “Bylaws" gshall mean and refer to the Bylaws of the
Association as they may nhow Or hereafter exist.

~ {(4) "Common Area" shall mean and refer singularly ot
collectively, as applicable, to all land. improvements and
other properties heretofore or fter owned by or in the
possession of the Association or Declarant and being speci-—.
fically designated by Declarant pursuant to plat, Supplemen—
tal Declaration, deed or other written instrument as Common
Area for the Property, such land, improvements and other
properties being subject to this Declaration, and being sub~— .
ject to control and maintenance assessments by the Associa-

tion or Declarant (until such Common Area is conveyed to the
Association). : : .

(e) -"Common Expenses" shall mean and refer to (i) all
sums. lawfully assessed by the association against its Mem-
bers, (ii) expenses of administration, maintenance, repair
_-of”replacement_ a and/or Landscaped‘Rights—of-
* Way, (iii) exp ibed as common
expenses by j i ration, (iv} premi-
~ ums for hazard, iabili ce as may be

obtained by the Association and (V) expenses agreed by the

Members of the Association to be common expenses of such
Assogiation. -

r(fi wpeclarant" shall mean and refer to Prestonwood,
Inc., its successors and assigns (in whole or in part) as
Declarant. ' ' ' '

wpeclaration® shall mean and refer to this Decla- o

ration of Covenants, Cconditions and Restrictions for Preston
Trace-Phase 11 as it may be amended and supplemented (by
Supplemental peclarations) from time to time as herein
. provided. ‘ ‘ ) ' o : -' ‘

(h} "Landscaped Rights-of-Way" shall mean the medians
. and other areas within s i g-of-way within the Pro-
perty that are to be land and improved with sprinkler

~ systems and maintained in accordance with the provisions
'5;hereinafter con;ained.

(i) "Lot" _shéll .meani and refer to any numbered or
ljettered plot of jand shown on any plat recorded in the.

. .ofgice.of the Register of Deeds, Wake County, North Carolina
o which is a part of the Property and which is thereby gsubiject.

to this Declaration.

"Member®” shall mean and refer to each Owner of a

Lot who shall be a member of the Association as provided in
Article 1I1 hereof. _

{Kk) »owner" shall mean and refer to the record owner,

/" whether one or more persons or entities, of fee simple title

to any Lot, but excluding those having such interest merely
as security for the performance of an obligation. ‘

(1) "Person” shall mean and refer to any individualr  

cotgoration, partnership. association, trust or other legal
entity. : ' ) _ :
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(m) "Property" shall mean the Property and any and all
other property hereafter made subject to this Declaration as
pgovided hereinbelow.

_ (n) "Project" shall mean and refer to the mixed-use
development now known as Preston of which the Property is a
part. Declarant has retained, and hereby retains, the right
to change the name of the Project from "Preston" to another
name selected by Declarant by filing an amendment hereto in-

_the records of Wake County, North Carolina.

ARTICLE II
‘ PROPERTY
Section 1. Property Made §gbjgdg To Declaration. The Pro-

perty is hereby made subject to this Declaration and the Property
shall be owned, held, leased, transferred, sold, mortgaged and/or

. conveyed by Declarant, the Association and each Owner subject to

this Declaration  and the controls, covenants, conditions,

restrictions, easements, development guidelines, charges and
liens set forth in this Declaration.

Section 2. Annexation of Additional Property. If Declarant
is the owner from time to time of any property ("additional Pro-
perty") which it desires to add to the scheme of this Declara-
tion, it may do so by filing of record a Supplemental Declaration-
{herein so called) which shall extend the scheme of this Declara-
tion to such Additional Property; provided, however, that such
Supplemental Declaration, as applied to the Additional Property
covered thereby, may include such specific additional controls,
covenants, conditions, restrictions, easements, development
guidelines, charges and liens as may be set forth in such Supple-—
mental Declaration; and if a person or entity other than Decla-
rant desires to add property to the scheme of this Declaration,
such property may only be so added if the Declarant and the Asso-—
- eiation, acting through its Board, give written consent thereto

and if such consents are given, such property shall be considered
“additional Property". : v

Section 3. Contents of Supplemental Declaration. Each Sup-
plemental Declaration shall set forth the controls, covenants,
conditions, restrictions, easements, development guidelines,
charges and liens to which the Additional Property covered thera-
by shall be subject. Such controls, covenants, conditions,
restrictions, easements, development guidelines, charges and
liens may contain additions, deletions and modifications from
those contained in this Declaration, as the parties subjecting
such Additional Property to the scheme of this Declaration may
desire; provided if such party is other than Declarant, as a con-
dition to such party's right to so impose such additions, dele-
tions or modifications, such party must obtain the prior written
consent. thereto of Declarant and the Association, acting through
its Board. . In no event, shall such Supplemental Declaration
revoke, modify or add. to the controls, covenants, conditions,
restrictions, easements, development guidelines, charges and
liens established by this Declaration or a previously filed
Supplemental Declaration as it applies or they apply to the Pro-
perty or to previously added Additional Property except as pro-
vided in Section 5 of this Article. - S '

i 4.  Merger or Consolidation. Upon a merger or con-
golidation of the Association with another association which is a
non-profit corporation composed of owners of Additional Property,
the properties, rights and obligations of the Association may, by
operation of law, be transferred to another surviving or consoli-
dated association or, alternatively, the properties, rights and
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obligations of another association may, by operation of law, be
added to the property, rights and obligations of the Association
as the surviving corporation pursuant to a merger. The surviving
or consolidated association shall be considered the Association
and shall adminigster the terms and provisions of this Declaration
and.any,applicable~Supplemental Declarations, if any, affecting
the_ portions of the Property in the jurisdiction of such Associa-
tion, together with the covenants and restrictions established
upon any other properties, as one scheme. No such merger or con=-
solidation, however, shall effect any revocation, change or addi-
tion to the terms and provisions of this Declaration or any Sup-
plemental Declaration pertaining to the Property or any portion
thereof except as specifically provided in this Declaration.

Section §. §ggglgmgngg1 Declaration Affecting Proper ty.
Notwrthstandlng anything contained herein to the contrary, it is
expressly understood and agreed that Declarant may, so long as it
owns the Property; create and impose Supplemental Declarations in
regard to all or any part of the Property and thereby supplement.

modzfy and/or amend the terms and provisions hereof._
T ARTICLE III

. MEMBERSHIP AND. VOTING RIGHTS -
N_THE ASSOCIATION .

Section 1. Membership. Each and every Owner of a Lot shall
automatlcally become and be a Member of the Assoc1atlon.

. Section 2. Classes of Voting Members. The Association
:shall have two classes of votrng membership: . : :

nggg .- Class A Members shall be all Members with the
exception of Declarant (except as provided below in regard
to the conversion of Declarant's Class B Membership to
Class A Membership). Class A Members shall be entitled to
one (1) vote for each Lot owned by such Class A Member at
++-. the. time notice is given of the vote or. of a meeting at
- which the particular vote is to be cast. When two (2) or
more persons or entities hold undivided interests in any.
Lot, all such persons or entities shall be Class A Members,
and the vote for such Lot shall be exercised as they, among
themselves, determine, but in no event with respect to each
Lot in which such Members own undivided interests shall more
than cne (1) vote be cast for such Lot.

ng ss B. The Class B Member shall be Declarant. The
Class B Member shall. be entitled to five (5) votes for each
Lot owned by the Class B Member at the time notice is given

of. the particular vote.or of a meetrng at wh1ch the partlcu-
lar vote 1s to be cast. oo

Notwrthstandxng anythrng contalned herern to the contrary, the

Class B membership shall cease and. be converted to c1ass A mem-
bershrp on December 31, 1999. ‘

w&&m&_!_mm- Except
as may be otherwzse specifically set forth in this Declaration or
in the Articles. of Incorporation of the Association or in the
Bylaws, the vote of the majority of the aggregate votes entitled
to be cast by all classes of the Members present, or represented
- by legitimate proxy, at a legally constituted meeting at which a

quorum. is. present, shall be the act of the Members.meeting. The
number of votes present at a meeting that will constitute a
quorum shall be as set forth in the Bylaws, as amended from time
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" to time. Notice requirements for all action to be taken by the
Members of the Association shall be as set forth herein or in its
Bylaws, as the same may be amended from time to time. :

A person's or entity's membership in the Association shall
- terminate automatically whenever such person or entity ceases to
be an Owner, but such termination shall not release or relieve
any such person or entity from any liability or obligation
incurred under or in any way connected with the Association or
this Declaration during the period of such ownership, or impair
any rights or remedies which the Association or any other Owner
has with regard to such former Cwrer. - - S

o " ARTICLE IV

PROPERTY RIGHTS IN THE COMMON AREA
_ Section 1. Members' Eagements of Enjoyment. Subject to the
_ provisions of Section 3 of this Article, every Member who resides
" on ‘a Lot, and each individual who resides with such Member on
such Lot shall have a right and easement of use and enjoyment in
and to the Common Area and such easement shall be appurtenant to
and shall pass with the title to every Lot; PROVIDED, HOWEVER,
such easement shall not give such person the right to make

alterations, additions or improvements. to any part of the Common
- Area.

L. Segkion 2% Title to the Common Area. Declarant shall dedi-
cate and -convey (by deed without warranty) the fee simple title
to the Common Area’ to the Association, free and clear of aill
encumbrances and liens other than the lien of current taxes and
agsessments not in default and utility easements, other encum-
brances® and mineral interests outstanding and of record in Wake
County, North Carolina, on or (at Declarant's sole option) prior
to December 31, 1999. -~ -/ -~ o oom e e

Section 3. Extent of Members' Easement. The rights and
easements of enjoyment created hereby shall be subject to the
following: - ° -~ I T it L

(a) - The right of the Association to prescribe regula-=

. tions governing the use, operation and maintenance of the
' . Common Area (including limiting the number of guests of Mem-
~ -bers who-may use the:Common Area}); o : >

(b) ' Subject to the affirmative vote of two=thirds

(2/3) of the votes of each class of membership entitled to
be cast by the Members present or represented by proxy at a

" meeéting at  which” a quorum is present and which is duly
“ called and held for the following purpose, the right of the
. Association, in accordance with its Articles of Incorpora-
tion, to borrow money for the purpose of improving the
Common Area and facilities and/or the Landscaped Rights-of-

- Way-and in aid thereof to mortgage the Common Area, provided
the rights of such mortgageé in the Common Area shall be

- subordinate to the rights of the Owners hereunder;- A

(c) The right of the Association to take such steps as
are reasonably necessary to protect the Common Area against
v foreclosure; "~ - - - . Lo S e

(d) - The right of the Association to charge reasonable
. . admigsion and other fees for the use of recreational facili-
" ties on the Common Area, if any; and R :
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Subject to the affirmative vote of two-thirds

1@ votes of each class of membership entitled to
be cast by the Members present or represented by proxy at a
meeting at which a quorum is present and which is duly
called and held for the following purpose, the right of the
Association to dedicate or transfer all or any part of the
Common Area to any public agency, authority, or utility for
Such purposes and upon such conditions as the Board of the
Agssociation may determine.

o Section 4. Maintenance d Improvement of Comm

and Landscaped Rights-of-Way. At all times during the term here-
of, the Association shall have the obligation to, and will, main-
tain and/or improve the Common Area and allow it to be used in a
manner consistent with comparable common areas in other portions
of the Project, as required by Declarant. 1In addition, the Asso-
ciation shall at all times during the term hereof improve, land-
Scape, install sprinklier system(s) in and maintain all Landscaped
Rights-of-Way in roads within the Property in a manner consistent
with other Landscaped Rights-of-Way in other portions of the Pro-
ject, as required by Declarant. : ' ‘

ARTICLE .V

~ COVENANTS POR ASSESSMENTS ‘_
7' Section 1. Creation of the Lien nd Obli ion for Ass -
' ments." Declarant, for each Lot owned by it, hereby covenants and
agrees, and each Owner of
therefor, whether or not it
deed or other conveyance, O covenant and agree
(and such covenant shall .be deemed to constitute a portion of the
purchase money and consideration for acquisition of the Lot), to
' . iati or to an independent entity or agency
which may be designated by the Association to receive such
monies): (i) regqular annual assessments or charges; (ii) special
assessments for capital improvements or unusual or emergency
matters, such assessments to be fixed, established and collected
e to time as hereinafter provided; and (iii) special
individual assessments levied against an individual Owner
reimburse the Association for extra costs for maintenance and/or
repairs caused by the failure of such Owner to maintain its indi-.
vidual Lot and Improvements, as hereinafter defined. Such
assessments are to be fixed, established and collected from time.
to ‘time as hereinafter provided. The regular, special and spe-
cial individual assessments, together with such interest thereon
and costs of collection thereof as are hereinafter provided,
: and shall be a continuing lien upon’
each Lot against which .each such . assessment is made and shall
also be”thg.continping.obligation of the then-existing Owner of
- such Lot at the time when the assessment became due. ' '

« The assessments levied
~and carrying out

plemental Declara g the enjoyment and welfare of
the Owners of Lots, and. in particular, but without limitation,
for thé (i) development and maintenance of the Common Area and
the Landscaped Rights-of-Way; (ii) payment of premiums for hazard
insurance in connection with the Common Area and the Landscaped
Rights-of-Way, and any improvements or facilities thereon and
publiec liability and other insurance of the Association; (iii)
paying the costs of labor, equipment (including the expense of
leasing any equipment) and material required for, and management
and supervision of, the Common Area and Landscaped Rights-of-Way;

'
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(iv) carrying out the duties of the Board; and (v) carrying out
the purposes of the Association as gtated in its Articles of
Incorporation and as stated herein.

i . MML On or
pefore December 31 of each year during the term hereof, the Board
shall set the: amount of the annual assessment for the ensuing
year for each Lot, taking into consideration. among other things,
the then current development an i estimated
increases in development and/or mai

needs of the Association. The amoun

for each Lot as set by the Board shall be determined by multiply-
ing the amount of costs and expenses to be incurred by the Asso-
ciation for the year in question, as such amount is reasonably
estimated by the Board (and which estimated amount may include a
reasonable :contingency fund), times a fraction, the numerator of
which is the assessed value of the Lot (and all Improvements, as
hereinafter defined, thereon) in question uch assessed value
for such Lot and Improvements is i e appropriate
governmental authorities for ad va for the
preceding } and the denominator O i

value of s thereon (as such assessed
value for all Lots an ts thereon is determined by
the appropriate gover - ties for ad valorem taxes
purposes for the preceding year). 1f more than one assessed
value is applicable to any Lot and all Improvements thereon at
any one time, the Board shall determine which such assessed value
is to be used in making the determinations described above. '

Section 4. Special Assegsment. In addition to the annual
assessment authorized by Section 3 hereof, the Board may levy in
any assessment year or years a sp t for the purpose
of defraying, in whole or in part, any.construction
or reconstruction, unexpected repair or replacement of an AssSO~
ciation owned- improvement ineluding the necessary fixtures and
personal property related thereto, O for carrying out other
purposes and/or duties and obligations of the Association as
stated in its Articles of In gtated herein.
Special Assess . to this Section ¢

against the Ow : g in accordance with the
assessedzvplne of Lots as 3 above.

o jon 5. Commencement Date of Annual Assessment. The
first annual assessment provided for herein shall commence with

the year 1990 and annual assessments shall continue thereafter
from year to year: ' ‘ S : -

. gection 6. Due_Date of Agsessments. Annual assessments
shall be due and payable on a quarterly basis on the fifteenth
'(15th) day of January: April, July, and October of each year.
The first arterly installment of the annual assessments shall
become due and payable on January 15, 1990. The due date of any
special-assessment under. Section 4 hereof shall be fixed in the
resolution authorizing such assessment. - : :

: ion 7. rd with Respect to ASS sgmen
in the event .of the establishment or revigsion in the amount or
rate of the regular annual assessment, Or establishment of a
specialrassessment. the Board shall fix the amount of the assess~—
ment against each Lot and; i cial assessments.,

assessmen

peclaration, shall be a

notice of such special assessmen

shall prepare a roster of the Lo
thereto which shall be kept in the
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Written notice of the
O every Owner subject

, The Board shall,
‘panied b

setting

provided, however,

, more than one (1)
certificate for. each payment. Such certificate shall be conclu-

. 8ive evidence of the payment for any assessment therein stated to
.. have been paid. -

.Assesgments. The
herein shall be th

which shall bind such Lot and
the Owner, and the defaulting
personal representatives, Successors,
and assigns, reinafter provided, the aforesaid lien
shall be superior to all other liens and charges against such Lot
and improvements thereon. The Board shal}l have the power to
Subordinate the aforesaid assessment lien to any other lien, and
r shall be entirely discretionaty with the Board. To
i i ‘the Board may prepare a
forth the amount of the
Owner of the Lot and

iption

| Regi-
ounty, North Carolina. Such lien for pay-
hall attach with the priority above set
at such payment becomes delij
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- Section 10. Subordination of the Lien to Mortgages. The
lien of the assessments provided for herein shall be subordinate
and inferior to the lien of any mortgage or deed of trust in
favor of any bank, savings and loan association, insurance com-
pany or similar financial institution for the financing of con-
struction of Improvements upon said Lot or refinancing of
Improvements now or hereafter placed upon any Lot; provided, how-
ever, that such subordination shall apply only to the assessments
which have become due and payable prior to the sale (whether
~ public or private) of such Lot pursuant to the terms and condi-
- tions of any such mortgage or deed of trust. Such sale shall not
relieve any such new Owner thereof from liability for the amount
of any assessments thereafter becoming due nor from the lien of
any such subsequent assessment. Notwithstanding anything con-
tained in this Declaration to the contrary, Declarant shall have
the right to unilaterally amend or modify this Section 10 by
causing an amendment document to be recorded in the real property
_records of Wake County, North Carolina. ’

Secti Qg . Common Area Exempt. The Common Area and all
portions of - the Property owned bv or otherwise dedicated to any

political subdivision shall be exempt from the assessments and
11en created hereln.-_; ‘ : :

Section 12 QEL§51on of Assessments. The omission of the
Board, before the expiration of any year, tc fix the assessments
hereunder for-that or the next year, shall not be deemed a waiver
or modification in any respect of the provisions of this Declara-
tion, or a release of any Owner from the obligation to pay the
assessments, or. any installment thereof for that or any subse-
quent year, but the assessment fixed for the precedlng year shall“
continue unt11 a new assessment 15 flxed.r

ARTICLE VI

- QEQERAL PQﬂ#gg AND _DUTIES OF THE BOARD
R : OF THE ASSOCIATION -

§g§§;gh_i. Power nd D t1e of the Board. The Board, for
the mutual benefit of the Owners of the Assoc1atlon, shall have
the followxng powers and dut1e3°_' ' -

a. To 1mprove, maxntaln or cause to be maxntalned the-
Common Area and the Landscaped Rights-of-Way, includ-
ing, but not limited to, planting, mowing, pruning,
fertilizing, preservation and replacement of the land-
scaping.and. the upkeep and maintenance of sidewalks and
other improvements in the Common Area and the Land-
.scaped- Rights-of-Way, and the upkeep and maintenance of
sprinklers,: - sprinkler mains and laterals;,; sprinkler:
heads, equipment, water pumps, wells, signs, lighting"
and planting boxes located in the Common Area and the’
Landscaped Rights-of-Way;

To enter into agreements with the-appropriate govern-

mental authorities to enable the Association to improve*

and maintain the  Common . Area - and  the  Landscaped
__nghts-of-Way or portlons of either thereof*

To nake reasonable rules and regulatlons for the use-
and - operation of the Common Area, and to amend them
from time to time, provided that any rule or regulation*”
may be amended or repealed by an instrument in writing-
signed by the Owners of a three-fourths {(3/4) majority
of the total eligible votes of the membership of the
Association; provided further, however, that if such
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- amendment is proposed prior to December 31, 1999, such

amendment must also be approved by Declarant before it
- may become effective; = )

To enter into agreements or contracts with insurance
companies with respect to insurance coverage relating

to the Common Area, the Landscaped Rights-of-Way and/or
. .the Association; : ‘ : :

To enter into agreements or contracts with utility com-
panies with respect to utility installation, consump=
tion and .service matters relating to the Common Area,
_.the Landscaped. Rights-of-Way and/or .the Association;

7o borrow funds to pay costs of operation of the Asso-

ciation, which borrowings may be secured by assignment
or pledge of rights against delinquent Owners or by
: %iens on other Association assets, if the Board sees

. po enter..into contracts, maintain one or . more bank

_.accounts,. and, generally,. to have all the powers neces-

sary or incidental to the operation and management of
the‘Association: _

. To..sue or defend in. any court of law in behalf of the
Association and to provide adequate reserves for
. .repairs and replacements; T

-To make available to each Owner within sixty (60) days
" .after the end of each year an annual report and, upon
~ the .written request of the Members holding at least
- .:three-fourth . (3/4ths) of the eligible votes of the
.. .Association at such time,. to have .such report audited
. (at .the expense.of the Association) by an independent
.. certified public accountant, which audited report shall
be made available to each Member within thirty (30)
days. after completion; : : = s

. Pursuant. to Article VII hereof,. to adjust the amount,
. caollect, ..and  use  any insurance proceeds. to. repair
damage or. replace lost property; and if proceeds are
insufficient. to repair damage or.replace lost property.,
- to assess the Owners in.proportionate.amountS-to cover
" :the deficiency; - ST L

.To exercise for the. Association all powers, duties and
. authority. vested in or delegated by this Declaration,
..the Bylaws,; - or the Articles of Incorporation of  the
. Association to the.Association and not reserved to the
Members or Declarant by other provisions of this Decla-

ration, the Bylaws or.the Articles of Incorporation of
the Association; '

"ﬂ'Tégdecldfé.the.office'of $.ﬁembér.of-thé Boara'tbibe

vaacant”inwthe event: such member shall be absent from
. three .(3) .consecutive regular meetings of the Board; .

To employ a manager .or firm to manage the affairs and
. property.of. the .Association, to employ independent con-
. . tractors, .or such .other employees as the Board may deem

necessary, and to prescribe their duties and to set
.. their compensation; : e R :
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To retain the services of legal and accounting firms;

Te enforce the provisions of this Declaration and any
rules made hereunder and to enjoin and/or, in its dis-
cretion, seek damages or other relief from any Owner
for violation of such provisions or rules;

To contract with any third party or any Owner {includ-
ing, without limitation, Declarant) for performance, on
behalf of the Association, of services which the Asso-
ciation is otherwise required to perform pursuant to
the .terms hereof, such contracts to be at competitive
rates and otherwise upon such terms and conditions and
for such consideration as the Board may deem proper;
- advisable and in the best interest of the Association;

To take any and all other actions and to enter into any
and all other agreements as may be necessary or proper
. for. the fulfillment of its obligations hereunder, for
the operational protection of the Association or for
the enforcement of the controls, covenants, conditions,
restrigtions and development standards contained here-
in; and . : : . : oo ‘ ) S

To set the assessments, whether annual or special;
described in this Declaration. : :

e Section 2. Liability Limitationg. Neither Declarant nor
any Member nor the Board nor any director on the Board (or any
one of them) nor any officer (if any) of Declarant or the Asso-
ciation shall be personally liable for debts contracted for or
otherwise incurred by the Association or for a tort of another
Member, whether or not such other Member was acting on behalf of
the Association or. otherwise. . Neither Declarant, the Associa-
tion, its directors, officers, agents or employees shall be lia-
ble for any incidental or consequential damages for failure to
inspect any premises, improvements or portions thereof or for
failure to repair or maintain the same. Declarant, the Associa-
- tion or any other person, firm or association liable to make such
repairs or maintenance shall not be liable for any personal
injury or.other incidental or consequential damages occasioned by
any act or omission in the repair or mainteaance of any premises,
improvements or portions thereof. The Association shall, to the
extent permitted by applicable law, indemnify and defend all
members of the Board and all members of the Architectural Control
Committee from and against any and all loss, cost, expense,
damage, liability; action- or cause of action arising from o
relating to the performance by the Board and such Architectural
Control Committee of their duties and obligations except for any
such loss, -cost, expense, damage, liability, action or cause of
action resulting from the gross negligence or willful misconduct
of the person(s) to be indemnified. - o - :

: . Reserve Funds. The Board may establish reserve
funds which may be maintained and accounted for separately from
other funds maintained for. annual operating expenses  and -may
establish separate, irrevocable trust accounts in order to better
demonstrate that the amounts deposited therein are capital con-
tributions: and not net income to the Association. - The aggregate
deposits in such reserve funds shall not exceed an amount as may
be reasonably determined by the Board to be necessary.

o Section 4. Board Powers.  With respect to the performance
of: the obligations of the Association hereunder, the Board shall
have ‘the right to contract for all goods, services and. insurance,
and the exclusive right and obligation to perform the functions
of the Board, except as otherwise provided herein. - - -
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Section 5. OQuwner's Obligations to Repair. Except for those
portlons. if any, of each Lot which the Association is required
to maintain. or repalr hereunder, each Owner shall, at his sole
cost and expense, maintain and repair his Lot and the improve-
ments situated thereon, keeping the same in good condition and
repair and_in compliance with the covenants, conditions and
restrictions and development standards herein contained. In the
event that any Owner shall fail to maintain and repair his Lot
and/or such improvements as required hereunder, the Association,
in addition to all other remedies available to it hereunder or at
law or in equity, and without waiving any of such alternative
remedies, shall have the right, through its agents and employees,
to enter upon said Lot and to repair, maintain, and restore the
Lot and the exterior of the buildings and any other improvements

. {including, without limitation, all Improvements) erected there-

on; and each. Owner (by acceptance of a deed for his Lot) hereby
covenants and agrees to repay to the Association the cost thereof
immediately upon demand, and the failure of any such Owner to pay
the same shall carry with it the same consequences as the failure
to pay any assessment hereunder when due. The Association, at
the cost of the Owner of the affected Lot, shall, if the Owner of
such affected Lot fails to promptly (and in any event, within
sixty*[ﬁﬂl days following the date of the casualty) do so follow-
ing: the date of occurrence of the hereinafter described damage,
cause . any and all improvements situated upon a Lot which are
damaged or destroyed by fire or other casualty to be repaired

and/or removed: so .as not to present an un51ght1y appearance
and/or unsafe condltlon.

ARTICLE VII
‘ INSURANCE' REPAIR AND RESTORATI

- Section 1. . Right to Purchg_g Insurance. The Association
shall have the right and obligation to purchase, carry and main-
tain in force insurance covering all portions of the Common Area:
and any improvements thereon or appurtenant thereto and any other
property of the Association, for the interest of the Association,
the Board, its agents and employees, Declarant and its officers
and. employees, and of all Members of the Association, in such
amounts- and - with such endorsements and coverage as  the Bcard
shall consider to. .be good, sound insurance coverage for similar
propertles. Such insurance may include, but need not be limited.

a. Comprehensive public liability and property damage

-+t insurance on a broad form basis, including coverage of

... personal liability (if any) of . the Declarant (and its

officers, agents, employees and servants), the Associa-:

. tion' {and its officers, agents, employees and ser-

vants);, the Board (and the individual members thereof},

the Owners and Members with respect to the Common Area
.and/or Landscaped nghts~of-Way,

Fidelity bond for all officers and employees of the
.- Association having control - over the. recelpt or dzs-
n.bursement of A85001at10n funds; and

: Norker g compensatxon insurance to the extent necessaryf
e to comply w1th appllcable laws . ~

: §gg;19n . ggrgnceg Progeeds. Subject to any lzmltatlons
imposed by any applicable financing documents, the Association
shall -use the net proceeds of .casualty insurance recovered to
repair and/or replace any damage or destruction of property, real
or personal, covered by such insurance. Any balance from the.
proceeds of . casualty insurance paid to the Association, as
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required in this Article, remaining after satisfactory completion
of repair and replacement, shall be retained by the Association
as .part of the general reserve fund for repair and replacement of
the Common Area and/or Landscaped Rights-of-Way. o

. Section 3. Insufficient Proceeds. 1f the insurance pro-
ceeds are insufficient to repair or replace any loss or damage,
the Board may levy a special assessment, as provided for in Arti-
cles V and VI of this Declaration, to cover the deficiency.

ARTICLE VIII

"USE_OF LOTS AND COMMON AREA -— PROTECTIVE COVENANTS

The Property (and each Lot situated therein) and the Common
Area,shall be occupied and/or used as_follows:

.. Section 1.- Residential Purposes Only. Each Lot shall be
‘used. exclusively for single-family,. non-transient residential
purposes, and garages, carports, and parking spaces shall be used
exclusively for the parking of passenger automobiles therein or
thereon.  No planes, trailers, boats, campers, abandoned cars or
trucks shall be parked or housed in garages, carports, and park-
ing . spaces except. as otherwise provided in Section 11 of this
Article. No trade or business of any kind shall be conducted
upon a Lot or -any part thereof. No structure shall be erected,
placed, altered, used or permitted to remain on any Lot other
than .one detached single-family private dwelling and one private
garage - for not more than four (4) automobiles. Each residence
constructed upon a Lot shall include an attached garage for at
least two (2) automobiles.  No Lot and no Improvements may be
used -for hotel or other transient residential purposes. Each
lease -relating to any Lot or any Improvements thereon (or any
part of either thereof) must be for a term of at least sixty (60)
days and must provide that the tenant is obligated to observe and

perform all of the terms and provisions hereof applicable to such
Lot and/or Improvements.

Section 2. Obstructions, etc. There shall be no obstruc~
tion of the.Common Area, nor shall anything be kept or stored in
the Common Area, nor shall anything be altered, or constructed or
planted in; or removed from, the Common Area, without the prior
written consent of the Declarant. Declarant shall have the right
- to install signs in the Common Area. = - - o :

:..  Section 3. Restricted Actions by Owners. - No Owner shall
permit anything. to be done or kept on his Lot. or in the Common
Area which will result in the cancellation of or increase of cost
of any insurance carried by the Association, or which would be in
violation of any law. No. waste shall be committed in the Common
Area.. Each Owner shall comply with all laws, regulations, ordi-
nances (including, without limitation, applicable zoning ordi-

nances) and other governmental -rules and -restrictions in regard
to :such Qwner's Lot(s}.: : : : -

Lt _4, Signs. No sign of any kind shall be displayed
to the public view on any Lot except one professional sign of not
more .than five (5) square feet (i) advertising the Lot for sale
or rent, (ii). advertising the building contractor constructing
improvements on the Lot during the initial construction and sales
period, and (iii) identifying the sales office and/or model home
of a building contractor who owns the Lot; however, the foregoing
shall not act.to restrict or prohibit Declarant from erecting and
maintaining signs .and billboards advertising the Prcperty, the
Project or portions of either thereof. ‘Notwithstanding the fore-
going, all signs erected and maintained on any Lot must conform
with all applicable governmental requirements.
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Section S. Nuisances. Nothing shall (i) be done in any
part of the Property, nor shall (ii) any noxious or offensive
activity be carried on, nor shall (iii) any outside lighting or
loudspeakers or other sound-producing devices be used, which, in
the judgment of the. Board, may be or become an unreasonable
annoyance or nuisance to the other Owners.

. Section 6. Attachments. No permanent attachments of any
kind or character whatsoever (including, but not 1limited to,
television and radio antennas) shall be made to the roof or
exterior walls of any residence on a Lot, unless such attachments
shall have been first submitted to and approved by the Architec-
tural Control Committee, as hereinafter defined.

Section 7. Damage to the Common Area. Each Owner shall be
liable to the Association and/or the Declarant for any damage to
the Common Area and/or Landscaped Rights-of-Way caused by the
negligence or willful misconduct. of the Owner or his family,

tenants, guests, or invitees, to the extent that the damage shall
not be covered by insurance.

. Section 8. Rules of the Board. All Owners and occupants of
any Lot shall abide by all rules and reqgulations adopted by the
Board from time to time, The Board shall have the power to
enforce compliance with said rules and regulations by all appro-
priate legal and equitable remedies, and an Owner determined by
judicial action to have violated said rules and regulations shall
be liable to the Association and/or the Declarant for all damages
and costs, including attorneys' fees. '

Section 9. Animals. ©No animals, livestock or poultry shall
be raised, bred or kept.in any portion of the Property except
that dogs, cats or other household pets may be kept, but not for
any commercial purposes, provided that they do not create a
_nuisance (in the judgment of the Board) such as, but without

limitation, by noise, odor, damage or destruction of property or
refuse. . o _ - '

Sgggign 10, Waste. No Lot shall.beAused or maintained as a
dumping ground for rubbish, trash or garbage. Waste of any

nature shall not be kept on any part of the Property except on a
temporary basis in sanitary.containers. .

Section 11. Boatg. Neither a motorboat, houseboat or other
similar water-borne vehicle nor any "camper" vehicle may be main-
tained, stored or kept on any portion of the Property, except in
enclgqed;.gargges or in  areas specifically designated by the
Board.. . ... . ... o . ‘

" ' section 12. Floor Areas, Stories.  The total floor area of
the main dwelling house on each Lot, exclusive of porches, ter-
races, garages .and outbuildings, shall contain not less than
2,200 square feet of space, provided, however, in regard to Lots
that are adjacent to any portion of the Prestonwood Country Club,
such minimum floor area of the main dwelling house on each such
Lot shall be 2,500 square feet. .The ground floor of each such
main dwelling. house, exclusive of porches, terraces, garages and
outbuildings, shall contain not less than 1,500 square feet of
space. Notwithstanding the foregoing, the Architectural Control
Committee shall have the right to allow or require variances from
such minimum total floor. area and ground floor area restrictions
of up to twenty-five percent (25%) of either or both such minimum
areas by a specific written variance(s). No Improvements, as
hereinafter defined, may be constructed or maintained on any Lot

which. exceed two (2) stories (plus a finished or unfinished
basement and attic) in height. = . ‘
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Section 13, Exterior Finish; Roof Materials. The exterior
of each building (exclusive of windows) erected on a Lot shall
consist of brick, stone or other masonry and/or wood or wcod type
siding or such other first class materials as the Architectural
Control Committee may approve. Attached garages shall be of the
same construction and exterior finish as the main dwelling house
thereon. Detached accessory buildings shall be of the same con-
struction and material as listed in this Section. All roofs on
all improvements (including, without limitation, Improvements)
constructed on each Lot shall be of slate, clay tile, cedar shin-
gles, cedar shakes, standing seam cooper or laminated, heavy
weight composition shingles, for example, Architect 80 or Timber-
line or such other materials as may be specifically approved in
writing by the Architectural Control Committee. Windows and
doors shall be of wood or vinyl clad or aluminum clad wood and
glazing shall be clear or gray tinted only. Attached hereto and
made a part hereof as Annex I are additional architectural stan-

dards that are hereby imposed upon the Lots as part of these
-covenants, condltlons and restrictions.

: §gctlon 14. glldlng Setback Lines. The main building on
each Lot (and all required parking for such Lot) shall not be
located on any Lot nearer to the Lot boundary line than the
bulldlng setback 'line specified as follows or, if a greater set-

back is required thereby, as required by applicable zonlng laws
and other governmental requirements:

(i) Front Setback - thirty (30) feet from back of
curb, e , _ ' -

(ii) Side Setback - ten (10) feet from side boundary
~ lines except that for corner lots the side setbacks for the
: street sxde of the Lot shall be twenty (20) feet; and

(iii) Rear Setback - twenty-flve (25) feet from rear
boundary line except that for Lots with a rear boundary line
adjoining any part of the Prestonwood Country Club or a
lake, the rear setback line shall be the greater of thirty

(30) feet or the setback line established by the Architectu-
;al Control cOmm1ttee.

Notw1thstand1ng the- foregoingi the Architectural Control
Committee shall have the right and power, in its sole and
absolute discretion, to grant variances to such building setback
lines, as such Architectural Control Committee shall determine to
be appropriate, provided, however, that the Architectural Control
. Committee shall not authorize any such variance where (i) the
: proposed Improvements on the Lot in question are deemed by the

" Architectural Control Committee, in its sole discretion, to be
meompatlble in any way with other Lots, or (ii) the requested
variance will violate any appl1cable zoning laws or any other
governmental law, regulat;on or requlrement.

X sgggxgn 15. New Construction. Construction of new build-
ings only shall be permitted on Lots, it being the intent of this
covenant to prohibit the moving of any existing building onto a
Lot and remodeling or converting same into a dwelling house.

Section 16. Limitation of Truck Parking and Other Vehicles.
Trucks with tonnage in excess of one ton shall not be permitted
to park overnight on the streets, driveways or otherwise within
the Property. No vehicle of any size which transports inflamma-
tory or explosive cargo may be kept in the Property at any time.
No vehicles that are not in a condition to be normally operated
may be stored or situated on any Lot for more than thirty (30)
days unless stored in an enclosed garage. The Owner of each Lot
will be responsible for providing on such Lot sufficient parking
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" area for all vehicles normally parked and/or situated on or in
regard to such Lot such that on street parking will be restricted
to no more than one (1) vehicle for each Lot.

Section 17. No Temporary Structure. No structure of a
temporary character, such as a .trailer, basement, tent, shack,

garage, :barn or other outbuilding shall be used on any Lot at any
time as a dwelling house.

: Section 18. No Drilling or Mining. No oil drilling, oil
development operation, oil refining, quarrying, or mining opera-
tions of any kind shall be permitted upon or in any Lot, nor
shall oil wells, tanks, tunnels, mineral excavations or shafts be
permitted upon or in any Lot. No derrick or other structure
designed for use in quarrying or for drilling for oil or natural
gas shall be erected, maintained or permitted upon any Lot.

.Séctioh 19, . Lg'ndsg'gping.l Except for the building pad, -
driveways and sidewalks. on each Lot; the surface of each Lot
shall be of grass or other live foliage and/or ground cover and

such grass, foliage and ground cover shall be neatly maintained
"~ at all times. - - : '

- §gc£igh 20. Water Systems. No individual water supply
system shall be permitted on any Lot. - )

s Section 21. wer ms. No individual seweragé_éystem
shall be permitted on any Lot. -

. Section 22. Fences and Walls. No fence or wall shall be
erected, placed or altered on any Lot nearer to any street
fronting. such Lot than the building corner of t in dwelling
constructed on such Lot and shall not exceed } feet in
height unless otherwise specifically required by governmental
authorities having jurisdiction.*J.all.£80 all be maintained
in.a structurally sound and attractive manmer. All fences shall
be of .wood, metal or masonry construction and, as more particu-
larly described hereinafter, an Owner must obtain the approval of

the Architectural Control Committee before erecting a fence on
such Owner's Lot. _

Section 23. Sight Line Limitations. No fence, wall, hedge
or shrub planting which obstructs sight lines at elevations
between two and six feet above roadways shall be placed or per-=
mitted to remain on any corner Lot within the triangular area
formed by the street property lines and a line connecting them at
a point twenty (20) feet from the intersection of the street
lices, or in the case of a rounded property corner, from the
intersection of the street property lines extended. The same
sight line limitations shall apply on any Lot within ten (10)
feet from the intersection of a street property line with the
edge of a driveway or. alley pavement. MNo tree shall be permitted
_ to remain within such. distances of such intersection unless the

foliage line is maintained at sufficient height  to prevent
obstruction of sight lines.

Section 24. Sidewalks. The erection of Improvements begin-
ning with the first placed on a Lot or Lots shall (unless Decla-
rant specifically waives this requirement in whole or in part in
writing) include the laying of a sidewalk across the whole of the
front of each Lot and along the side of corner Lots next to the
side streets by the respective Owner of each Lot, such sidewalks

to be constructed in conformity with applicable ordinances,
standards and codes. S , :

**.provide&, however, the Architectural.Control Cormittee may

approve in its sole discretion, any fence or wall with a height
in access of four (4) feet.
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Section 25. Antennae. No exterior antennae, earth satel-
lite station, microwave dish or other similar improvement may be
constructed, placed or maintained on any Lot without the prior
written consent of the Architectural Control Committee, '

- Section 26. ‘Qggﬁﬂg;g_g.' No gas meters shall be set in the
front of a residence on a Lot unless such meter is of an under-
ground type. . ' : .

: Section 27. Air Conditioning Equipment. No air condition-
_ ing apparatus shall be installed on the. ground in front of any

residence on a Lot. No air conditioning apparatus shall be
attached to any front wall of a residence on a Lot. No evapora-

tive cooler shall be installed on the front wall or the side wall
of a residence on a Lot. '

. sSection 28. Mail Boxes. All mail boxes, unless affixed to
the residence on a Lot, shall be affixed to a substantial pole or

stand permanently placed in the ground and shall not be located
within a sidewalk. '

Section 29.. Utilities. All utilities and utility connec-
tions shall be located underground, including electrical and
telephone, cables and wires. Transformers, electric, gas or other
meters of any type, or other apparatus shall be contained within
the buildings constructed on Lots or, if approved by the Archi-
tectural Control Committee in writing, located on the exterior of
buildings provided they are adequately screened as required by
the Architectural Control Committee in accordance with the provi-
sions_of this.Declaration.

2t 0. Governmental Requirements. Nothing herein con-
tained shall be deemed to constitute a waiver of any governmental
requirements applicable to any Lot and all applicable governmen-
tal requirements or restrictions relative to the construction of
improvements on and/or use and utilization of any Lot shall

continue. to be applicable and shall be complied with in regard to

ARTICLE IX

' ARCHITECTURAL CONTROL

_ .« General. Anything contained in the foregoiny
Article VIII of this Declaration to the contrary notwithstanding,
no site preparation on any Lot or change in grade or slope of any
Lot or erection of buildings or exterior additions or alterations
to. any. building sitvated upon the Property or erection of or
changes or. additions in fences, hedges, walls and other struc-
tures, or construction of any swimming pools or other Improve-
ments, shall be commenced, erected or maintained on any Lot until
the Architectural Control Committee (herein called the "Architec-
tural Control Committee") appointed as hereinafter provided, has

approved the plans and specifications .therefor and the location
of such Improvements. . . : _ ‘

. . Composition. Until December 31, 1999, Declarant
shall annually appoint the members of the Architectural Control
Committee _.which will be composed of at least three (3)
individuals (the exact number of members of the Architectural
Control Committee to be designated by Declarant from time to
time), each generally familiar with residential and community
development design matters and knowledgeable about the
Declarant’'s concern for a high level of taste and design
standards within the Project. In the event of the death or .
resignation of any member of the Architectural Control Committee,
Declarant, for so long as it has the authority to appoint the
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members of the Architectural Control Committee, and thereafter,
the remaining members of the Architectural Control Committee,
shall have full authority to designate and appoint a successor.
No member of the Architectural Control Committee shall be liable
for claims, causes of action or damages (except where occasioned
by gross negligence or willful misconduct of such member) arising
out of services performed pursuant to this Declaration.
Subsequent to December 31, 1999 (and earlier if Declarant
specifically assigns this right to the Board), the Board shall
" designate the number of and appoint the members of the
Architectural Control Committee on an annual basis. At any time
Declarant may elect not to designate the number of and/or appoint

the members of the Architectural Control Committee and may assign
this right _ to the Board. : ,
""" .  gection 3. Procedure. No Improvement of any kind or nature
shall be erected, remodeled or placed on any Lot until all plans
- and specifications therefor and a site plan therefor have been

submitted to and approved in writing by the Architectural Control
Committee, as to:. N o : . S

e (i) quality of workmanship and materials, adequacy of
.. .site dimensions, adequacy of. structural design, and facing
o of main elevation with respect to nearby streets;.

’iﬁ“;i(ii)v-conformity and hérmény of the external design.b'
color, type and appearance of exterior surfaces;

;'(iii)' location with;respedt to topography and finished
grade elevation and effect of location and use on neighbor-

... ing Lots .and improvements situated  thereon ~and drainage
..., arrangement; . . . .- _ _ .

" . (iv) .-the other standards set forth within this Declara-
.+ tion (and any amendments hereto) . or as may be set. forth
. within bulletins promulgated by the Architectural Control
. Committee, or matters in which the Architectural Control
. Committee has been, vested with the authority to render.a
. £inal interpretation.and decision. .
Final plans and specifications for all Improvements proposed to
be constructed.on a Lot shall be submitted in duplicate to the
Architectural Control Committee for approval or disapproval. The
Architectural Control Committee is authorized to request the
submission of samples. of proposed construction materials. = At
guch time.as the plans and specifications meet. the approval of
. the . Architectural Control. Committee, . one complete set of plans
“.and specifications will be retained by the Architectural Control
Committee and the other complete set of plans and specifications
will .be.marked "Approved" and returned to the Lot Owner or his
designated representative.. If found not to be in compliance with
these . covenants, conditions and restrictions or .if found to be
otherwise unacceptable: to the Architectural Control: Committee
pursuant. hereto, one set of plans. and specifications shall be
‘returned to -the Lot Owner marked. "Disapproved," accompanied:by .a
.reasonable. statement of -items found not to be .in compliance with
these covenants,. conditions and restrictions or otherwise .being
‘80 unacceptable. Any modification or change to. the Architectural
Control Committee-approved set of plans and specifications must
again be submitted to the Architectural Control Committee for its
_inspection and approval. .The Architectural Control Committee's
.approval or disapproval, as required herein,. shall be in writing.

: The Architectural Control Committee may from time to time
publish and promulgate architectural standards bulletins which
shall be fair, reasonable and uniformly applied in regard to the
Lots and shall carry forward the spirit and intention of these..
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- covenants, conditions and restrictions. Although the Architectu-

ral Control Committee shall not have unbridled discretion with
respect to taste, design and any standards specified herein, the
Committee shall be responsive to technological advances or gene-
ral changes in architectural designs and materials and related
conditions in future years and use its best efforts to balance
the equities between matters of taste and design (on the one
hand) and use of private property (on the other hand). Such
bulletins shall supplement these covenants, conditions and
restrictions and are incorporated herein by reference. '

Section 4. Jurigdiction. The Architectural Control Commit-
tee is authorized and empowered to consider and review any and
all aspects of the construction of any Improvements on a Lot
which may, in the reasonable opinion of the Architectural Control
Committee, adversely affect the living enjoyment of one or more
Owners or the general value of the Property or the Project.

. Section 5. Enforcement. The Architectural Control Commit-
tee shall have the specific, nonmexclusive right (but no obliga-
tion) to enforce the provisions contained in this Article of this
Declaration. and/or to prevent any violation of the provisions
contained in this Article of this Declaration by a proceeding at
law or in equity against the person or persons violating or
attempting to violate any such provisions contained in this
Article of this Declaration. = - -
% gection 6. Definition of "Improvement." The term "Improve-
ment" shall mean and include all buildings, storage sheds or
areas, roofed structures, parking areas, loading areas, trackage,
fences, walls, hedges, mass plantings, pcles, driveways, ponds,
lakes, changes in grade or slope, site preparation, clothsline
installation, swimming pools, tennis courts, signs, exterior
illumination, changes in any exterior color or shape and any new
exterior construction or exterior improvement exceeding $1,000.00
in cost which may not be included in any of the foregoing. The
definition of Improvements does not include garden shrub or tree
replacements or any other replacement or repair of any magnitude
which ordinarily would be expensed in. accounting practice and
which does not change exterior colors or exterior appearances.
The definition of Improvements does  include both original Im-
provements and all later changes to Improvements. ' T :

= Section 7. Failure of the Architectural Control Committee
to Act. If the Architectural Control Committee fails to approve
or disapprove any plans and specifications and other submittals
which conform (and which relate to Improvements which will con-
form) with the requirements hereof or to reject them as being
inadequate or unacceptable within thirty (30) days after submit-
tal thereof, and provided such submittal was a full and complete
submittal of all items that were to have been submitted to the
Architectural Control Committee, it shall be conclusively
presumed that the Architectural Control Committee has approved
such conforming plans and specifications and other submittals,
EXCEPT that the Architectural Control Committee has no right or
power, either by action or failure to act, to waive or grant any
variances relating to any mandatory requirements specified in the
Declaration. If plans and specifications or other submittals are
not sufficiently complete or are otherwise inadequate, the Archi-
tectural Control Committee may reject them as being inadequate or
may approve or disapprove part, conditionally or unconditionally,
and reject the balance. The Architectural Control Committee is

authorized to request the submission of samples of proposed con-
struction materials. ' o
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gection 8. Limitation of Liability. Neither the Architec-
tural Control Committee nor the members thereof nor Declarant
shall be liable in damages or otherwise to anyone submitting
- plans and specifications and other submittals for approval or to
any Owner by reason of mistake of judgment, negligence or nonfea-
sance arising out of or in connection with the approval or disap-

proval or failure to approve Or disapprove any plans or specifi-
cations. T

Section 9. Miscellaneous. No member of the Architectural
Control Committee shall be entitled to compensation for, or be
liable for, claims, causes of action or damages (except where
occasioned by gross negligence or arbitrary and capricious con-
duct) arising out of services performed pursuant to this Article.
The Association shall reimburse members of the Architectural
Control Committee for reasonable out-of-pocket expenses. '

. ARTICLE X

EASEMENTS

Section 1. Easements Reserved by Declarant. Easements for
installation, maintenance, repair and removal of utilities and
drainage facilities are reserved by Declarant for itself, its
successors and assigns, over, under and across the Lots (other
than the portions thereof used as building sites). Full right of
ingress and egress shall be had by Declarant at all times over
the Lots (other than the portions thereof used as building sites)
for the installation, operation, maintenance,. repair or removal
of any utility together with the right to remove any obstruction
that may be placed in such easement that would constitute inter-
ference with the use of such easements, or with the use, mainte-
nance, operation or installation of such utility. Declarant
shall have the right to assign and convey, in whole or in part,
the easements reserved by it hereunder to one or more public
utility companies. No new easements shall be established here-.
after without consent of the Owner of the Lot which is subjected
to such an easement. It is understood and agreed that Declarant
has the right to impose other easements on Lots which it owns.

Section 2. Easement Reserved for the Association. Full
rights of ingress and egress shall be had by the Association at
all times: over and upon each Lot for the maintenance and repair .
of each Lot in accordance with the provisions hereof and for the
carrying out by the Association of its rights, functions, duties
and obligations hereunder; provided, that any such entry by the
Association upon any Lot shall be made with as minimum incon-
venience to the Owner as reasonably practical, and any damage
caused as a result of the gross negligence of the Association's
employees or agents shall be repaired by the Association at the
expense of the Association. . . : ke . .

ARTICLE XI

MAINTENANCE

- i . Duty of Maintenance. The Owner of each Lot in
the Property shall have the duty and responsibility, at such
Owner's sole cost and expense, to keep' that part of the Property .
so owned; including Improvements, ground and drainage easements
or other rights-of-way incident thereto, in accordance with the
terms and provisions of the Declaration and in a well-maintained,
safe, clean and attractive condition at all times. Such mainte-
nance includes, but is .not limited to, the following:

(1) Prompt removal of all litter, trash, refuse and
wastes;
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(2) Lawn mowing on a regular basis;
{(3) Tree and shrub pruning;

(4)' Watering by means of a lawn sprinkler system and
~ hand watering as needed;

(5) Keeping exterior lighting and mechanical facili-
ties in working order; '

... (8) Keeping lawn and garden areas alive:;
(7) Removing and replacing any dead plant material;

(8) Keeping vacant land well maintained and Efree of
trash and weeds;

(9) Keeping parking areas and driveways in good re-
© ° pair; ?

(10) Complying with all governmental health and police
requirements;

(1) Repainting of Improvements; and
(12) Repair of exterior damage to Improvements.

' i 2. Enforcement. If any such Owner or occupant has
failed in any of the duties or responsibilities of such Owner as
set forth in this peclaration, then the Board or Declarant may
give such person written notice of such failure and such person
must within ten (10) days after receiving such notice (which
notice shall be deemed to have been received upon deposit in an
official depository of the United States mail, addressed to the
party to whom it is intended to be delivered, and sent by certi-
fied mail, return receipt requested), perform the care and main-
tenance required or otherwise perform the duties and responsibil-
ities of such Owner. Should any such person fail to fulfill this
duty and responsibility within such period, then the Association,
acting through its authorized agent or agents, Or the Declarant,
acting through its authorized agent or agents, shall have the

right and power to enter onto the premises and perform such care
and maintenance without any liability for damages for wrongful
entry, trespass oOr otherwise to any person. The Owner of a Lot
on which such work is performed shall be liable for the cost of
such work together with interest on the amounts expended by the
Association or the Declarant in performing such work computed-at
the highest lawful rate from the date(s} such amounts are
expended until repaid to the Association or the Declarant, as
the case may be, and for all costs and expenses incurred in
seeking the compliance of such Owner with his duties and respon-
sibilities hereunder and shall reimburse the Association or the
Declarant, as the case may be, on demand for such costs and
expense (including interest as above provided). If such Owner
shall fail to reimburse the Association or the pDeclarant, as the
cagse may be, within thirty (30) days after mailing to such Owner
of a statement for such costs and expense by the Association or
the Declarant, then, without limitation of any other rights of
the Association or Declarant, the Association may issue a special
asses%mentfagainSt such Owner pursuant to Article V, Section 1
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ARTICLE XII
MISCELLANEQUS PROVISIONS

Sectjon 1, Duration. This Declaration and the controls,
covenants, restrictions and standards set forth herein shall run
with and bind the Property and shall inure to the benefit of
every Owner of a Lot in the Property, including Declarant, and
their respective heirs, successors, and assigns, for a term
beginning on the date this Declaration is recorded and continuing
through and including December 31, 2050. At such time, the ease-
ments, covenants, conditions and restrictions herein may be
extended for period(s) of ten (10) additional years each by
majority vote of the Owners of the Lots, and the right of the
Oowners to extend such covenants and restrictions shall exist as
long as such a desire is expressed by a majority vote of said
Owners. Owners may vote in person or by proxy at a meeting duly
called for such purpose, written notice of which shall have been
given to all Owners at least thirty (30) days in advance of the

date of such vote, which notice shall set forth the purpose of
such meeting.

. . Section 2. Amendment. Subject to the limitations herein-
after contained, this Declaration cr any Supplemental Declaration
may be amended or modified at any time by a vote of seventy-five
percent (75%) of the total eligible votes of the membership of
the Association as defined in Article III hereof, with both
Classes of the membership voting together. Members may vote in
person or by proxy at a meeting duly called for such purpose,
written notice of which shall be given to all Members at least
thirty (30) days in advance of the date of such vote, which
notice .shall set forth the purpose of such meeting. Notwith-
standing. anything contained hereinabove, it is understood and
agreed that the consent of Declarant in writing to any amendment
or modification hereof or of any Supplemental Declaration must
first be obtained if such amendment or modification is to be
effected prior to December 31, 1999. In addition, Declarant may
make minor amendments or modifications hereof which do not
involve a change which materially affects the rights, duties or
obligations specified herein provided it first obtains the
approval (by vote at a duly called meeting) of the holders of
fifty-one percent (51%) or more of the eligible votes of the
Association (with both Classes of voting Members voting toge-
ther). Any amendment or modification effected pursuant to this
Section 2 shall become effective when an instrument is filed for
record in the Deed Records of Wake County, North Carolina, with
the signatures of the requisite number of Owners (and the signa-
ture of Declarant, if such amendment or modification is to. be
effected prior to December 31, 1999). The foregoing shall not
l1limit the rights of Declarant under Article II, Section 5 above.
In addition to the foregoing rights, Declarant may (at Decla-
rant's option) amend and modify this Declaration and any Supple-
mental Declaration without obtaining the consent or approval of
any other person or entity if such amendment or modification is
necessary to cause this Declaration or any such Supplemental

Declaration to comply with the requirements of FHA, VA, Fannie
Mae or other similar agency.

‘ Section 3. OQBLIGATION TO IMPROVE PROPERTY AND WAIVER THERE-
QOF. IF ANY OWNER (OR ITS SUCCESSORS OR ASSIGNS) OF A LOT DOES
NOT, WITHIN TWO (2) YEARS AFTER CONVEYANCE OF TITLE TO SUCH LOT
FROM DECLARANT BEGIN THE CONSTRUCTION OF A PERMANENT RESIDENCE ON
SUCH LOT AND WHICE IS APPROVED BY THE ARCHITECTURAL CONTROL
COMMITTEE, DECLARANT SHALL HAVE AN OPTION (BUT NOT AN OBLIGATION)
TO REPURCEASE SUCH LOT FOR A CASH PURCHASE PRICE EQUAL TO THE
PURCHASE PRICE PAID TO DECLARANT FOR SUCH LOT. THIS OPTION TO
REPGRCHASE MUST BE EXERCISED IN WRITING WITHIN SIX (6) MONTHS
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APTER THE FXPIRATION OF THE ABOVE-REFERENCED TWO (2) YEAR PERIOD.

- CLOSING OF THE REPURCHASE SHALL TARE PLACE WITHIN NINETY (90)

DAYS AFTER THE EXERCISE OF THE OPTION TO REPURCHASE AND SHALL BE
EELD AT THE OFFICE OF DECLARANT. THE SUBJECT LOT SHALL BE RECON-
DECLARANT BY GENERAL WARRANTY DEED SUBJECT ONLY TO THE
PITLE INCLUDED IN THE DEED FROM DECLARANT T0 THE

ECLARANT AND SUCH OTHER EXCEPTIONS,

IF ANY, IFICALLY APPROVE IN WRITING AT THE

. CLOSING OF SUCH SALE.

. Section 4. Enforcement. Enforcement of the contrdls; cove-
nants, conditions, easements, deyelopment guide~-

"~ lines, charges and 1li i rovision is made in this

peclaration shall be by any P i t law or in equity (or
otherwise, as provided in this Declaration) against any person or

. persons violating or attempting to violate any such control, cov-—

enant, condition, restriction, easement, development guideline,
charge or lien either to restrain violation or to recover.
damages, and against the jand, to enforce any lien created bY
these covenants; and failure by the Association, Declarant or any
Quner to enforce any such control, covenant, condition, restric-
tion, easement, development guideline, charges or lien shall in.
no event be deemed a waiver of the right to do so thereafter or
of any other. or future violation of any thereof. ' '

Section 5. Severability of Provisions. If any paragraph-
section, sentence, clause or phrase of this Declaration shall be
or become. illegal, aull or void for any reason O shall be held
by ‘any court of competent jurisdiction to be illegal, null or
void, the remaining paragraphs, sections, sentences, clauses oOr
phrases of this Declaration shall continue in full force and
effect and shall not be affected thereby. It is hereby declared
that said remaining paragraphs, sections, sentences, clauses and
phrases would have been and are imposed irrespective of the fact.
that any one or more other paragraphs, sections, sentences,

- clauses or phrases shall become or be illegal,_null or void.

7 Section 6. Notice. Whenever written notice to an Owner
including Declarant) is required hereunder, such notice shall be
given by the mailing of same, postage prepaid, to the address of

such Owner appearing on the records of the Association.
notice is given in such manner, such notice shall be conclusively

. deemed to have been given by placing same in the United States

mail properly addressed, with postage prepaid, whether received

N by the addressee or not.

| Sectinn 7. Titles. The titles, headings and captions which
have been used throughout this pDeclaration are for convenience
be gsed in construing this Declaration or any

ion 8. No pxemption. No Owner or other party may
exempt himself from the coverage hereof or obligations imposed

"_ hereby by non-use qﬁ_guch Owner's Lot(s) or the Common Area.
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IN ﬂI’I‘NESS WHEREOF, the undersigned, being the Declarant
here'm‘. has caused this Declaration to be executed on the day and
QR Lur ‘above written. |
n hﬂﬂﬁﬂ:‘o(yg‘ 3 .

PRESTONWOOD, INC.

yr L. Moore,
Ex cutive Vice Pres:.dent

" THE STATE dr NORTH. §
“caroLINA . . §
'8

'fff_couuwx OF WAKE  §-

e I, NQney 1O m.um(u&uab , a Notary Public hereby certify
. that VirginiaK. S personally appeared before me this
- day - anﬁ ac:ltnow:l.eﬁc;.)eniis that she is _as%s;gm.t_.. Secretary. of
PRESTONWOOD, INC., and that by authority y given and as the
act of the corporatlon the foregoing instrument was signed in its

name by its Executive’ Vice President, attested by her self as 1ts
-Assistant Secretary.

- WITNESS my hand and Notanal Stamp/Seal this the aa“‘?‘ day of

ﬂgg“!'uJ JQGE&W\CuﬁanA)
otary Public
My Comnu.ssxon Expues <ept. 8‘.IQQD

S T A s

NORTH CAROLINA — WAKE COUNTY

e Mé/ /wzd [M/

— Notar(yXies) Public is
(are) certified to ba correct. This instrument and this certificate are duly registered al the date and time

and in the bqok and page shown on the first page herect.

- KENNETH C. WILZS Register of Deeds
By

Asst./Dep egister of o«.-eds
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EXHIBIT A

BEING all of Lots 20 - 49, inclusive, as shown on that map

entitied "Preston Trace, Phase 11 - Section I” prepared by
Michael Baker III, Associates, Inc. and recorded in Book of Maps

1989, Page 731, Wake County Registry.
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ANNEX 1

PRESTON TRACE - PHASE II
ADDITIONAL ARCHITECTURAL STANDARDS
FLOOR AREAS:

Minimum total floor area of the main dwelling house on each lot, exclusive
of porches, terraces, garages and out buildings, shall be as follows:

Golf Course Lots ‘ 2,500 8q. ft.
Interior Lots 2,200 8q. ft.

The ground floor of ‘each such main dwelling house, exclusive of porches, terraces,
garages and out buildings shall contain not leas than 1,500 square feet.

However, the Architectural Control Committee shall have the right to allow
variances from such minimum total floor area and ground floor area of up

to twenty percent (208), TWO CAR - GARAGE MANDATORY.

SETBACKS: s

Front setback shall be at least 30 feet.

Side setbacks shall be at least 36 feet.

Rear setbacks shall be at least 25 feet (30 feet on golf course).




PRESTON TRACE
ARCHITECTURAL GUIDELINES

3.

Design Features {continued):

Windows and doors should reflect restraint in the number of types, styles,

and sizes. Consistency of detailing on all elevations should be maintained,
All openings should be articulated through the use of shutters, flat or

_ arched lintels, projecting sills, or surrounds.

Main entrance should have a sense of prominence that is reflected in the
design. It should be sheltered on the exterior and include either a pair
of doors with or without sidelights or a single door with sidelights. It
should contain more detail than other openings but be consistent in styling.

Raised deck supports should incorporate materials which relate to the
residence such as brick, stucco, or stone. If wood posts are used, they shoulc

be a minimum of 6" x 6" with base and capital detailing.

Retaining walls which attach to the residence should utilize the same
materials that the wall comes in contact with. Cross-tie timber walls
may be used if set apart from the residence.

Garage entrances should face the side property line whenever possible.
No brick columns allowed at driveway entrance.

Quoins, when utilized in the design, should be expressed on the side
‘elevations as well as the front and on all elevations when on a golf
course lot. '

Bay windows should be carried down to grade or express visual support
of a cantilevered condition. When bay windows are stacked in a 2-story
condition, the blank panel between on all facets should be articulated.

All fencing must be approved by the Architectural Control Committee.
Fencing along the golf course shall not exceed 4' in height and must be
at least sixty (60) feet from the golf course property line.

brivgwaj slopes should not exceed 14% grade.

The Architectural Control Committee encourages all plans of Epgc
houses to be previewed by the ssles staff to ensure marketability.

Please indicate on building elevations and/or on application form
all exterior materials and colois {including garage door material
and finish). We do not encourage glass to be used in garage doors.
We prefer raised panel wood garage doors.
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PRESTON TRACE
ARCHITECTURAL GUIDELINES

3. Design Features {continued):

M. Shed roofs of any nature are not encouraged. We prefer roof elements
be designed to fit in with the overall designs and not look as though
.l_t was an addition or the less coatly thing to do.

Masonry or stone facing used as a veneer material on the front of a
residence should return around a corner to a logical point of termination,
such as an inside corner. Ending the veneer at an ocutside corner which
would expose the edge of the material is not acceptable. It would be pre-
ferable to carry the material completely around the residence. .

No pocls are allowed withir building setback areas. Pool decks at or within
two feet of grade may encroach into setback areas, but not closer than

10 feet to any property line. No encroachment is permitted into a golf
course easement or property. All pools subject to Preston A.C.C. approval.

Building of driveways over sewer and storm easements is permissible, but is
the responsibility of the lot owner if in the future there is a need to remove
same for access to such utilities.

Site surveys and topographical information are the responsibility of the
lot owner. The property owner is encouraged to use a surveyor to obtain this
information, and to also plot significant trees and gite conditions.

Flue pipes are required to be encased with a chimney enclosure of masonry
or stucco and be supported by a foundation at grade when located at an
exterior wall.

Technical and Procedural I1tems:

A. Mailboxes: Community standard mailboxes are the only style that is approved
for use in Preston Trace and the provision thereof is the responsibility
of the lot purchaser prior to final inspectian by the Architectural
Control Cosmittee. (See attachment)

Water run-off and control for each lot is the responsibility of the lot
owner.

It is requested that a realistic construction schedule be pro'vided as to
the start and finish of construction. This should be submitted when final
plan approval is obtained.
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PRESTON TRACE
ARCHITECTURAL GUIDELINES -4=

‘4. Technical and Procedural ltems {continued):

D. Contractors are reminded of the requirement to keep sites clean. No
stockpiling of dirt er debris is allowed. Weekly clean-up is required.
Thq street R.O.W. is also to be maintained. If sites are not kept up .
~you will receive a phone call from a Prestonwood, Inc. employee who will
follow up in three days, and if not done will issue a letter of citation
and proceed to have it cleaned up at the expense of the violating party.

Curb cutsare required imediatelf following lot clearing to minimize
damage to roads and corbs. Also, an adeguate road should be provided
for temporary drive before commencing construction. )




“h
-

i-mmsxém STONEHENGE STATN.

OLYMPIC SEM




