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STATE OF NORTH CAROLINA §

§
COUNTY OF WAKE §

THIS DECLARATION OF COVENANTS, CONDITICONS AND RESTRICTICNS
FOR PRESTON POINT, is made this Y 4% day of February, 1987, by
PRESTONWOOD, INC., a North Carclina corporation {"Declarant");

WITNESSETH

WHEREAS, Declarant is the owner of certain property located
in Wake County, Notth Carolina, as more particularly described on
Exhibit "A" attached hereto and made a hereof for all purposes
(the "Property"}; and

WHEREAS, the Property is part of a planned unit development
approved by the appropriate governmental authorities of the City
of Cary, North Carcolina, and now known as “Preston”; and

WHEREAS, in accordance with the above-described planned unit
development, Declarant contemplates developing the Project, as
hereinafter defined, in phases as a residential {both single
family and multi-family) and commercizl (retail and office) mixed
use development; and

WHEREAS, although Declarant contemplates that separate
easements, covenants, conditions and restricticns (which may
include easements, covenants, conditions and restrictions similar
to those herein contained) may be imposed in regard to the
various phases of the Project and that a separate owners
asscociation may be established for each of the various phases of
the Project, Declarant desires to 1impose pursuant hereto
easements, covenants, conditions and restrictions upon all of the
Property, with the understanding that at the option of Declarant
changed, additional and/or supplemental restrictions may be
imposed in regard to the various phases of the Project.

NOW, THEREFORE, Declarant hereby subjects the Property to
the easements, covenants, conditions and restrictions hereinafter
stated and hereby declares that all of the Property shall be
held, sold and conveyed subject to the easements, covenants,
conditions and restrictions as hereinafter stated, all of which
are for the purpose of enhancing and protecting the wvalue,
desirability and attractiveness of the Project. The easements,
covenants, conditions and restrictions herein contained shall run
with the Property and all parts therzof and shall be binding on
all parties having or acquiring any right, title or interest in
the Property or any part therecf or interest therein and shall
inure to the benefit of each owner of the Property or any part
thereof or interest therein.

ARTICLE I
DEFINITIONS
Section 1. The following words when wused in this
Declaration or any Supplemental Declaration, as hereinafter

defined, or amendment hereto {(unless the context shall otherwise
require) shall have the following meanings:

3F DEEDS
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{a) "Association" shall mean and refer to the Preston
Point Homeowners Association, Inc., a North Carolina non-
profit corporation which has previously been incorporated.

(b} "Board" shall mean and refer to the Board of
Directors of the Association.

(cy "Bylaws" shall mean and refer to the Bylaws of the
Association as they may now or hereafter exist.

(d) "Common Area" shall mean and refer singularly or
collectively, as applicable, to all land, improvements and
cther properties heretcfore or hereafter owned by or in the
possession ©of the Association or Declarant and being
specifically designated by Declarant pursuant to plat,
Supplemental Declaration, deed or other written instrument
as Common Area for the Property, such land, improvements and
other properties being subject to this Declaration, and
being subject to control and maintenance assessments by the
Association or Declarant (until such Common Area is conveyed
to the Association).

ey "Common Expenses" shall mean and refer to (i} alil
sums lawfully assessed by the Asscciation against its
Members, {il) expenses of administration, maintenance,
repair or replacement of Common Area and/or Landscaped
Rights-of-Way, (iii) expenses declared to be or described as
common expenses by the provisions of this Declaration, {iv)
premiums for hazard, liability or other insurance as may be
obtained by the Association and (v) expenses agreed by the

Members of the Asscociation to be common expenses of such
Association.

() "Declarant" shall mean and refer to Prestonwood,
Inc., its successors and assigns (in whole or in part) as
Declarant.

(g) "“"Declaration" shall mean and refer to this
Declaration of Covenants, Conditions and Restrictions for
Preston Point, as it may be zamended and supplemented (by

Supplemental Declarations) from time to time as herein
provided.

(h) "Landscaped Rights-of-Way" shall mean the medians
and other areas within street rights-cf-way within the
Property that are to be landscaped and improved with
sprinkler systems and maintained in accordance with the
provisions hereinafter contained.

(1) "Lot" shall mean and refer to any numbered or
lettered plot of land shown on any plat recorded in the
office of the Register of Deeds, Wake County, North Carolina

which is a part of the Property and which is thereby subject
to this Declaration.

(i) "Member" shall mean and refer to each Owner of a
Lot who shall be a member of the Association as provided in
Article III hereof.

(k) "Owner" shall mean and refer to the record owner,
whether one or more persons or entities, of fee simple title
to any Lot, but excluding those having such interest merely
as security for the performance of an obligation.



(1) "Person" shall mean and refer to any individual,
corporaticn, partnership, asscciation, trust or other legal
entity. :

(m} "Property” shall mean the Property and any and all
other property hereafter made subject to this Declaration as
provided nereinbelow.

(n) "Project" shall mean and refer tao the mixed-use
development now known as Preston of which the Property is a
part. Declarant has retained, and hereby retains the right
to change the name of the Project from "Preston" to another
name selected by Declarant by filing an amendment hereto in
the records of Wake County, North Carolina.

ARTICLE 1II
PROPERTY

Section 1. Property Made Subject To Declaration. The
Property 1s hereby made subject to this Declaration and the
Property shall be owned, held, 1leased, transferred, sold,
mortgaged and/or conveyed by Declarant, the Association and each
Owner subject to this Declaration and the controls, covenants,
conditions, restrictions, easements, development guidelines,
charges and liens set fotth in this Declaration.

Section 2. Annexation of Additional Propertyv. If Declarant
is the owner from time tc time of any property ("Additional
Property"”) which it desires to add to the scheme of this
Declaration, it may do so by filing of record a Supplemental
Declaration (herein so called) which shall extend the scheme of
this Declaration to such Additional Property; provided, however,
that such Supplemental Declaration, as applied to the Additional
Property covered thereby, may include such specific additiocnal
controls, covenants, conditions, restrictions, easements,
development guidelines, charges and liens as may be set forth in
such Supplemental Declaration; and if a person or entity other
than Declarant desires to add property to the scheme of this
Declaration, such property may only be so added if the Declarant
and the Association, acting through 1its Board, give written
consent thereto and if such consents are given, such property
shall be considered "Additional Property".

Section 3. Contents of Supplemental Declaration. Each
Supplemental Declaration shall set forth the controls, covenants,
conditions, restrictions, easements, development guidelines,
charges and liens to which the Additional Property covered
thereby shall be subject. Such controls, covenants, conditions,
restrictions, easements, development guidelines, charges and
liens may contain additions, deletions and modifications from
those contained in this Declaration, as the parties subjecting
such Additional Property to the scheme of this Declaration may
desire; provided if such party is other than Declarant, as a
condition to such party's right to so impose such additions,
deletions or mcdifications, such party must obtain the priocr
wWwritten consent thereto of Declarant and the Association, acting

through 1its Board. In no event, shall such Supplemental
Declaration revoke, modify or add to the controls, covenants,
conditions, restrictions, easements, development gquidelines,

charges and liens established by this Declaration or a previocusly
filed Supplemental Declaration as it applies or they apply to the

Property or to previcusly added Additional Property except as
provided in Section 5 of this Article.
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Section 4. Merger or Consclidation. Upcn a merger or
consolidation of the Association with another association which
is a non-profit corporaticn composed of owners of Additional
Property, the properties, rights and obligaticns of the
Association may, by operation of law, be transferred to another
surviving or consolidated association or, alternatively, the
properties, rights and obligations of another association may, by
operation of law, be added to the property, rights and
obligations of the Association as the surviving corporation
pursuant to a merger. The surviving or consolidated association
shall be considered the Association and shall administer the
terms and provisions of this Declaration and any applicable
Supplemental Declarations, if any, affecting the portions of the
Property in the jurisdiction of such Association, together with
the covenants and restrictions established wupon any other
properties, as one scheme. No such merger or consolidation,
however, shall effect any revocation, change or addition to the
terms and provisions of this Declaration or any Supplemental
Declaration pertaining to the Property or any portion thereof
except as specifically provided in this Declaration.

Section 5. Supplemental Decliaration Affecting Property.
Notwithstanding anything contained herein to the contrary, it 1is
expressly understoed and agreed that Declarant may, so long as it
owns the Property, create and impose Supplemental Declarations in
tegard teo all or any part of the Property and thereby supplement,
modify and/or amend the terms and provisions hereof.

ARTICLE III

MEMBERSHIF AND VOTING RIGHTS
IN THE ASSOCIATION

Section 1. Membership. Each and every Owner of a Lot shall
automatically become and be a Member of the Asscciation.

Section 2. Classes of Vecting Members. The Association
snall have two classes of voting membership:

Class A. Class A Members shall be all Members with the
exception of Declarant (except as provided below in regard
to the conversion of Declarant's Class B Membership to
Class A Membership). Class A Members shall be entitled to
one (1) vote for each Lot owned by such Class A Member at
the time notice is given of the vote or of a meeting at
which the particular vote is to be cast. When two (2) or
more persons or entikties hold undivided interests in any
Lot, all such persons or entities shall be Class A Members,
and the vote for such Lot shall be exercised as they, among
themselves, determine, but in no event with respect to each
Lot in which such Members own undivided interests snall more
than one (1) vote be cast for such Lot.

Class B. The Class B Member shall be Declarant. The
Class B Member shall be entitled to five (5) votes for each
Lot cowned by the Class B Member at the time notice is given
of the particular vote or of a meeting at which the
particular vote is to be cast.

Notwithstanding anything contained herein to the contrary, the
Class B membership shall cease and be converted to Class A
membership on December 31, 1999,



Section 3. Voting, Quorum and Notice Requirements. Except
as may be otherwise specifically set forth in this Declaration or
in the Articles of Incorporation cf the Association or in  the
Bylaws, the vote of the majority of the aggregate votes entitled
to be cast by all classes of the Members present, or represented
by legitimate proxy, at a legally constituted meeting at which a
guorum is present, shall be the act of the Members meeting. The
number of votes present at & meeting that will constitute a
quorum shall be as set forth in the Bylaws, as amended from time
tc time. Notice requirements for all action to be taken by the
Members of the Association shall be as set forth herein or in its
Bylaws, as the same may be amended from time to time.

A person's or entity's membership in the Asscciation shall
terminate automatically whenever such person or entity ceases to
be an Owner, but such termination shall not release or relieve
any such person or entity E£rom any liability or ocbligation
incurred under or in any way connected with the Association or
this Declaration during the period of such ownership, or impair
any rights or remedies which the Association or any othetr Owner
hasg with regard to such former Owner.

ARTICLE IV

PROPERTY RIGHTS IN THE COMMON AREA

Section 1. Members' Easements of Enjoyment. Subject to the
provisions of Section 3 of this Article, every Member who resides
on a Lot, and each individual who resides with such Member on
such Lot shall have a right and easement of use and enjoyment in
and to the Common Area and such easement shall be appurtenant to
and shall pass with the title to asvery Lot; PROVIDED, HOWEVER,
such easement shall not give such person the right to make

alterations, additions or improvements to any part of the Common
Area.

Section 2. Title to the Ccmmon Area. Declarant shall
dedicate and convey (by deed without warranty) the Cfee simple
title to the Common Area to the Association, free and clear of
all encumbrances and liens other than the lien of current taxes
and assessments not in default and utility easements, other
encumbrances and mineral interests outstanding and of record in
Wake County, North Carolina, on cr (at Declarant's sole option)
prior to December 31, 1999.

Section 3. Extent of Members' Easement. The rights and

easements of enjoyment created hereby shall be subject to the
following:

(a) The right o¢f the Association to prescribe
regulations governing the use, operation and maintenance of
the Common Area (including limiting the number of guests of
Members who may use the Common Area);

(b) Subject to the afEirmative vote of two-thirds
{2/3) of :the votes of each class of membership entitled to
be cast by the Members present or represented by proxy at a
meeting at which a guorum is present and which is duly
called and held for the following purpose, the right of the
Association, in accordance with its Articles of
Incorporation, to borrow money for the purpcose of improving
the Common Area and facilities and/or the Landscaped
Rights-of-Way and in aid thereof to wmortgage the Common
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Area, provided the rights of such mortgagee in the Common
Area shall be subordinate to the rights of the Owners
hereunder; :

{c) The right of the Association to take such steps as
are reasonably necessary to protect the Common Area against
foreclosure;

(dy The right of the Association to charge reasonable
admissicn and other fees for the use o0f recreational
facilities on the Common Area, if any; and

(e) Subject to the affirmative vote of two-thirds
(2/3) of the votes of each class of membership entitled to
be cast by the Members present or represented by proxy at a
meeting at which a gquorum iz present and which is duly
called and held for the following purpose, the right of the
Association to dedicate or transfer all or any part of the
Common Area to any public agency, authority, or utility for
such purposes and upon such conditions as the Board of the
Association may determine.

Section 4. Maintenance and Improvement of Common Area
and Landscaped Rights-of-Way. At all times during the term
hereof, the Association shall have the obligation to, and will,
maintain and/or improve the Common Area and allow it to be used
in a manner consistent with comparable common areas in other
portions of the Project, as required by Declarant. In addition,
the Association shall at all times during the term hereof
improve, landscape, install sprinkler system{s) in and maintain
all Landscaped Rights-of-Way in rcads within the Property in a
manner consistent with other Landscaped Rights-of-Way in other
portions of the Project, as required by Declarant.

ARTICLE V

COVENANTS FOR ASSESSMENTS

Section 1. Creation of the Lien and Obligation for Assess-
ments. Declarant, for each Lot ownsd by it, hereby covenants and
agrees, and each Owner of any Lot by acceptance of a deed
therefor, whether or not it shall be so expressed in any such
deed or other conveyance, shall be deemed to covenant and agree
(and such covenant shall be deemed to constitute a portion of the
purchase money and consideration for acquisition cf the Lot), to
pay to the Association (or to an independent entity or agency
which may be designdted by the Association to receive such
monies): (i) regular annual assessments or charges; (ii) special
assessments for capital improvements or unusual or emergency
matters, such assessments to be fixed, established and collected
from time to time as hereinafter provided; and (iii) special
individual assessments levied against an individual Owner to
reimburse the Association Efor extra costs for maintenance and/or
repairs caused by the failure of such Owner tc maintain its
individual Lot and Improvements, as hereinafter defined. Such
assessments are to be fixed, established and collected from time
to time as hereinafter provided. The regular, special and
special individual assessments, together with such interest
thereon and costs of cocllection thereof as are hereinafter
provided, shall be a charge on the land and shall be a continuing
lien upon each Lot against which each such assessment is made and
chall alsc be the continuing obligation of the then-existing
Cwner of such Lot at the time when the assessment became due.
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Section 2. Purpose of Assessments. The assessments levied
by the Association shall be used for the purposes of enforcing
and carrying out the terms and provisions herecf and of any
Supplemental Declaration and promoting the enjoyment and welfare
of the Owners of Lots, and in particular, but without limitation,
for the (i) development and maintenance of the Common Area and
the Landscaped Rights-of-Way; (ii) payment of premiums £or hazard
insurance in connection with the Common Area and the Landscaped
Rights-of~Way, and any improvements or facilities thereon and
public liability and other insurance of the Association; (iii)
paying the costs of labor, equipment (including the expense of
leasing any equipment) and material required €for, and management
and supervision of, the Common Area and Landscaped Rights-of-Way:
(iv) carrying out the duties of the Board; and (v) carrying out
the purposes of the Association as stated in its Articles of
Incorporaticn and as stated herein.

Section 3. Basis and Amount of Annual Assessment. 0On or
before December 31 of each year during the term herecf, the Board
shall set the amount of the annual assessment for the ensuing
year for each Lot, taking into consideration, among other things,
the then current development and/or maintenance costs, estimated
increases in development and/or maintenance costs, and the future
needs of the Asscciation. The amount of the annual assessment
for each Lot - as set by the Board shall be determined by dividing
the amount of costs and expenses to be incurred by the
Association for the vyear 1in question, as such amount 1is
reasonably estimated by the Board (and which estimated amount may
include a reasonable contingency fund), by the number cof Lots in

the Property, such that the regular annual assessment for each
Lot shall be the same.

Section 4. Special Asgessment. In addition to the annual
assessment authorized by Section 3 hereof, the Board may levy in
any assessment year or years a special assessment fotr the purpose
of defraying, in whole or in part, the cost of any construction
or reconstruction, unexpected repair or replacement of a an
Association owned improvement including the necessary fixtures
and personal property related thereto, or for carrying ocut other
purposes and/or duties and obligations of the Association as
stated in its Articles of Incorporation or as stated herein.
Special Assessments shall be assessed pursuant to this Section 4
against the Owners on a pro rata basis in accordance with the
assessed value of Lots as described in Section 3 above.

Section 5. Commencement Date of Annual Assessment. The
first annual assessment provided for herein shall commence with

the vear 1987 and annual assessments shall continue thereafter
from year to year. :

Section_6. Due_ Date of Assessments. Annual assessments
shall be due and payable on a gquarterly basis on the fifteenth
(15th) day of January, April, July, and October of each year.
The first quarterly installment of the annual assessments shall
become due and payable on April 1, 1988. The due date of any
special assessment under Section 4 hereof shall be fixed in the
resclution authorizing such assessment.

Section 7. Duties of the Board with Respect to Assessments.
In the event of the establishment or revision in the amount ot
rate of the regular annual assessment, or establishment of a
special assessment, the Board shall £ix the amount of the
assessment against each Lot and, in regard to special
assessments, the applicable due date(s) for the payment of such
special assessment (which due date for a special assessment
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except for a special assessment levied against a defaulting Owner
as provided in this Declaration, shall be at least thirty (30)
days after the date notice of such special assessment is given to
the Owners) and shall prepare & roster of the Lots and
assessments applicable thereto which shall be kept in the office
of the Asscociation and shall be open to inspection by any Owner.
Written notice of the assessment shall be delivered or mailed to
every Owner subject thereto.

The Board shall, after receipt of a written request
accompanied by payment of a reasonable fee as established by the
Board, furnish to any Owner liable for an assessment a
certificate in writing signed by an officer of the Association,
setting forth whether said assessment has been paid; provided,
however, that no Owner shall be entitled to receive more than one
{1) certificate for each payment. Such certificate shall be
conclusive evidence of the payment Ffor any assessment therein
stated to have been paid.

o

Section 8. Qwner's Personal Obligation Ffor Payment of
Agsessments. The annual and special assessments prowvided for

herein shall be the personal and individual debt of the Owner (as
of the due date of the applicable assessment payment) of the Lot

to which such assessments relate. No Owner may exempt himself
from liability for such assessments by non-use of such Owner's
Lot(3) or the Common Area or otherwise. In the event of default

in the payment of any such assessment, the defaulting Owner shall
be obligated to pay interest at the lesser of eighteen percent
(18%) per annum or the highest lawful rate per annum on the
amount of the assessment from the due date thereof until the date
such assessment and interest is paid, together with all costs and
expenses of collection, including reasonable attorney's fees.

Section 9. Assessment Lien and Foreclosure. All sums
assessed in the manner provided in this Article but unpaid,
shall, together with interest as provided in Section 8 hereotf
and the cost of collection, including reasonable attorney's fees,
become a continuing lien and charge on the Lot owned by the
defaulting Owner as of the assessment due date and improvements
thereon covered by such assessment, which shall bind such Lot and
improvements then in the hands of the Owner, and the defaulting
Owner's heirs, devisees, personal representatives, successors,

and assigns. Except as hereinafter provided, the aforesaid lien
shall be superior to all cther liens and charges against such Lot
and improvements thereon. The Bcard shall have the power to

subordinate the aforesaid assessment lien to any other lien, and
such power shall be entirely discretionary with the Board. To
evidence the aforesaid assessment lien, the Board may prepare a
written notice of assessment lien setting forth the amount of the
unpaid indebtedness, the name of the Owner of the Lot and
Improvements thereon covered by such lien and a description of
the Lot. Such notice shall be signed by one of the officers of
the Association and shall be recorded in the Office of the
Register of Deeds of Wake County, Morth Carolina. Such lien for
payment of assessments shall attach with the priority above set
forth from the date that such payment becomes delingquent and may
be enforced by the foreclosure of the defaulting Owner's Lot and
improvements thereon by the Associaticn in like manner as a deed
of trust with power cf sale on real property subsequent to the
recording cf a notice of assessment lien as provided above, or
the Association may institute suit against the Owner personally
obligated to pay the assessments and/or for foreclosure of the
aforesaid lien judicially or may seek any other available remedy
or relief. In any foreclosure proceeding, whether judicial or
non-judicial, the Owner shall be required to pay the costs,
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expenses, and reasonable attorney's fees incurred. The
Association shall have the power to bid on the Owner's Lot and
improvements at foreclosure or other legal sale and to acquire,
hold, lease, mortgage, convey or otherwise deal with the same.

Section 10. Subordination of the Lien to Mortcages. The
lien of the assessments provided for herein shall be subordinate

and inferior to the lien of any mortgage or deed of trust in
favor of any bank, savings and loan association, insurance
company or similar financial institution for the financing of
construction of Improvements upon said Lot or refinancing of
Improvements now or hereafter placed upon any Lot; provided,
towever, that such subordinaticon shall apply only to the
assessments which have become due and payable prior to the sale
{whether public or private) of such Lot putsuant to the terms and
conditions of any such wmortgage or deed of btrust. Such sale
shall not relieve any such new Owner thereof from liability for
the amount of any assessments thereafter becoming due nor from
the lien of any such subsequent assessment.

Section 11. Common Area Exempt. The Common Area and all
portions of the Property owned by ar otherwise dedicated to any
political subdivision shall be exempt Erom the assessments and
lien created herein.

Section 12. Omission_of Assessments. The omission of the
Board, before the expiration of any year, to fix the assessments
hereunder for that or the next year, shall not he deemed a waiver
or modification in any respect of the provisions of this
Declaration, or a release of any Owner from the cbligation to pay
the assessments, or any installment thereof for that or any
subsequent year, but the assessment fixed for the preceding year
shall continue until a new assessment is fixed.

ARTICLE VI

GENERAL POWERS AND DUTIES OF THE BOARD
OF THE ASSOCIATION

Section 1. Powers and Duties of the Board. The Board, for
the mutual benefit of the Owners of the Association, shall have
the following powers and duties:

a. To improve, maintain or cause to be maintained the
Common Area and the Landscaped Rights-of-Way,
including,; but not 1limited to, planting, mowing,
pruning, fertilizing, preservation and replacement of
the 1landscaping and the upkeep and maintenance of
sidewalks and other improvements in the Common Area and
the Landscaped Rights-of-Way, and the wupkeep and
maintenance of sprinklers, sprinkler mains and
laterals, sprinkler heads, equipment, water pumps,
wells, signeg, lighting and planting boxes loccated in
the Common Area and the Landscaped Rights-of-Way:

b. To enter into . agreements with  the appropriate
governmental authorities to enable the Association to
improve and maintain the Common Area and the Landscaped
Rights-of-Way or portions of either thereof;

ci To make reasonable rules and requlations for the use
and operation of the Common Area, and to amend them
from time to time, provided that any rule or regulation
may be amended or repealed by an instrument in writing
signed by the Owners of a three-fourths (3/4) majority
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of the total eligible votes of the membership of the
Association; provided further, however, that if such
amendment is proposed prior to December 31, 1999, such
amendment must alsc be approved by Declarant before it
may become effective;

To enkter into agreements or contracts with insurance
companies with respect to insurance coverage relating
to the Common Area,; the Landscaped Rights-ocf-Way and/or
the Association:

To enter into agreements or contracts with utility
companies with respect to utility installation,
consumption and service matters relating tc the Common
Area, the Landscaped Rights-of-Way and/or the
Association;

To borrow funds to pay costs of operaticn of the
Association, which borrowings may be secured by
assignment or pledge of rights against delinquent
Owners or by liens on cother Association assets, if the
Board sees Eit; :

To enkter into contracts, maintain one or mote bank
accounts, and, generally, to have all the powers
necessary or incidental to the operation and management
of the Association;

To sue or defend in any court of law in behalf of the
Association and to provide adequate reserves for
repairs and replacements;

To make available to each Owner within sixty (60) days
after the end of each year an annual report and, upon
the written request of the Members holding at least
three—~fourth (3/4ths) of the eligible votes of the
Association at such time, to have such report audited
(at the expense of the Association) by an independent
certified public accountant, which audited report shall
be made available to each Member within thirty (30)
days after completion;

Pursuant to Article VII hereof, to adjust the amount,
collect, and wuse any insurance proceeds to repair
damage or replace lost property; and if proceeds are
insufficient to repair damage or replace lost property,
to assess the Owners in proportionate amounts to cover
the deficiency:

To exercise for the Association all powers, duties and
authority vested in or delegated by this Declaration,
the Bylaws, or the Articles of Incorporation of the
Association to the Association and not reserved to the
Members or Declarant by other provisions of this
Declaration, the Bylaws or the Articles of
Incorporation of the Association;

To declare the office of a member of the Board tc be

vacant in the event such member shall be absent from
three (3) consecutive reqular meetings of the Board;

-10-
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m. To employ & manager or firm to manage the affairs and
property of the Association, to employ independent
contractors, or such other employees as the Board.may
deem necessary, and to prescribe their duties and to
set their compensation;

n. To. retain the services o

[
-

legal and accounting firms;

o. To enforce the provisions of this Declaraticn and any
rules made hereunder and to enjoin and/or, in its
discretion, seek damages or cther relief from any Owner
for violation of such provisions cr rules;

D. To contract with any third party or any Owner (includ-
ing, without limitation, Declarant) for performance, on
behalf of the Associaticon, of services which the
Asgociation is otherwise required to perform pursuant
to the terms hereof, such contracts to be at
competitive rates and otherwise upon such terms and
conditions and for such consideration as the Board may
deem prcper, advisable and in the best interest of the
Association;

. Ta take any and all other actions and to enter intc any
and all other agreements as may be necessary or proper
for the fulfillment of its obligations hereunder, for
the operational protection of the Association or Efor
the enforcement of the controls, covenants, conditions,
testrictions and development  standards contained
herein; and

£ To set the assessments, whether annual or special,
described in this Declaration.

Section 2. Liability Limitations. Neither Declarant, nor
any Member nor the Board nor any directors on the Board (or any
one of them) nor the officers (if any) of Declarant or the
Association shall be personally liable for debts contracted for
or otherwise incurred by the Association or for a tort of another
Member, whether or nct such other Member was acting on behalf of
the Association or otherwise. Neither Declarant, the
Association, its directors, officers, agents or employees shall
be liable for any incidental or cconsequential damages for failure
to inspect any premises, lmprovements or portions thereof or for
failure to repair or maintain the same. Declarant, the
Association or any other person, firm or association liable to
make such repairs or maintenance shall not be liable for any
perscnal injury or other incidental or consequential damages
occasioned by any act or omission in the repair or maintenance of
any premises, improvements or portions thereof. The Association
shall, to the extent permitted by applicable law, indemnify and
defend all members of the Board and all members of the
Architectural Control Committee from and against any and all
logs, cost, expense, damage, liability, action or cause of action
arising from or relating to the performance by the Board and such
Architectural Control Committee of their duties and obligations
except for any such loss, cost, expense, damage, liability,
action or cause of action resulting from the gross negligence or
willful misconduct of the person(s) to be indemnified.

Section 3. Reserve Funds. The Board may eskablish reserve
funds which may be maintained and accounted for separately from
cther funds maintained for annual operating expenses and may
establish separate, irrevocable trust accounts in order to better
demonstrate that the amounts deposited therein are capital

-11-
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contributions and not net income to the Association. The
aggregate deposits in such reserve funds shall not exceed an

amount as may be reasonably determined by the Board to. be
necessary.

Section 4. Board Powers. With respsct to the performance
of the obligations of the Association hereunder, the Board shall
have the right to contract for all goods, services and insurance,
and the exclusive right and obligation to perform the Efunctions
of the Board, except as otherwise provided herein,

Section 5. Owner's Obligations to Repair. Except for those
portions, if any, of each Lot which the Association is required
tc maintain or repair hereunder, each Owner shall, at his sole
cost and expense, maintain and repair his Lot and the
improvements situated thereon, keeping the same in good condition
and repair and in compliance with the covenants, conditions and
testrictions and development standards herein contained. In the
event that any Owner shall fail to maintain and repair his Lot
and/or such improvements as required hereunder, the Association,
in addition to all other remedies available to it hereunder or at
law or in equity, and without waiving any of such alternative
remedies, shall have the right, through its agents and employees,
to enter upon said Lot and to repair, maintain, and restore the
Lot and the exterior of the buildings and any other improvements
(including, without limitation, all Improvements) erected
thereon; and each Owner (by acceptance of a deed for his Lot)
hereby covenants and agrees to repay to the Association the cost
thereof immediately upon demand, and the failure of any such
Owner to pay the same shall carry with it the same consequences
as the failure to pay any assessment hereunder when due. The
Association,; at the cost of the Owner of the affected Lot, shall,
if the Owner of such affected Lot fails to promptly (and in any
event, within sixty (60] days following the date of the casualty)
do so following the date of occurrence of the hereinafter
described damage, cause any and all improvements situated upon a
Lot which are damaged or destiroyed by fire or cther casualty to
be repaired and/or removed sc as not to present an unsightly
appearance and/or unsafe condition.

ARTICLE VII

INSURANCE; REPATR AND RESTORATION

Section 1. Right to Purchase Insurance. The Association
shall have the right and obligation to purchase, carry and
maintain in force insurance covering all portions of the Common
Area and any improvements thereon or appurtenant thereto and any
other property of the Association, for the 1interest of the
Association, the Board, its adents and employees, Declarant and
its officers and employees, and of all Members of the
Association, 1in such amounts and with such endecrsements and
coverage as the Board shall consider to be good, scund insurance
coverage for similar properties. Such insurance may include, but
need not be limited to:

a. Comprehensive public 1liability and property damage
insurance on a broad form basis, including coverage of
personal liability (if any) of the Declarant (and its
officers, agents, employees and servants) the
Association (and its officers, agents, employees and
servants), the Becard (and the individual members
thereof), the Owners and Members with respect to the
Common Area and/or Landscaped Rights-of-Way;
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b. Fidelity bond for all officers and employees of the
Asgociation having control over the receipt or
disbursement of Association funds; and

=38 Worker's compensation in%urance to the extent necessaty
to comply with applicable laws.

Section 2. Insutances Proceeds. Subject to any limitations
imposed by any applicable financing documents, the Association
shall use the net proceeds of casualty insutance recovered to
repair and/or replace any damage or destructicn of property, real
or personal, covered by such insurance. Any balance from the
proceeds of casualty insurance paid to the Association, as
required in this Article, remaining after satisfactory completion
of repair and replacement, shall be retained by the Association
as part of the general reserve fund for repair and replacement of
the Common Area and/or Landscaped Rights-of-Way.

Section 3. Insufficient Proceeds. If the insurance
proceeds are insufficient to repair or replace any 1loss or
damage, the Beard may levy a special assessment, as provided for
in Articles V and VI of this Declaration, to cover the
deficiency.

ARTICLE VIII

USE OF LOTS AND COMMON AREA - PROTECTIVE COVENANTS

The Property (and each Lot situated therein) and the Common
Area shall be occupied and/or used as follows:

Section 1. Residential Purposes Only. Each Lot shall be
used exclusively €for single-family, non-transient residential
purposes, and garages, carports, and parking spaces shall be used
exclusively for the parking of passenger automcbiles therein or
thereon. No planes, trailers, boats, campers, abandoned cars or
trucks shall be parked or housed in garages, carports, and
parking spaces except as otherwise provided in Section 11 of this
Article. No trade or business of any kind shall be conducted
upon a Lot or any part thereof. No structure shall be erected,
placed, altered, used or permitted to remain on any Lot other
than one detached single-family private dwelling and cne private
garage for not more than four (4) automobiles. Each residence
constructed upon a Lot shall include an attached or detached
garage for at least one (1) automobile. No Lot and no
Improvements may be used for hotel or other transient residential
purposes, Each lease relating to any Lot or any Improvements
thereon (or any part of either thereof) must be for a term of at
least sixty (60) days and must provide that the tenant 1is
obligated to observe and perform all of the terms and prcvisions
hereof applicable to such Lot and/or Improvements,.

Section _ 2. Obstructions, ete. There shall be no
obstruction of the Common Area, nor shall anything be kept or
stored in the Common Area, nor shall anything be altered, or
constructed or planted in, or removed £from, the Common Area,
without the prior written consent of the Declarant. Declarant
shall have the right to install signs in the Common Area.

Section 3. Restricted Actions by Owners. No Owner shall
permit anything to be done or kept on his Lot or in the Common
Area which will result in the cancellation of or increase of cost
of any insurance carried by the Association, or which would be in
viclation of any law. No waste shall be committed in the Common
Area. Each Owner shall comply with all laws, regulations,
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ordinances (including, without 1limitation, applicable zoning
ordinances) and other governmental rules and restrictions in
regard to such Owner's Lot({s]).

Section 4. Signs. No sign of any kind shall be displayed
to the public view on any Lot except one professional sign of not
more than five (5) sguare feet (i) advertising the Lot for sale
or rent, (ii) advertising the building contractor constructing
improvements on the Lot during the initial censtruction and sales
period, and (iii) identifying the sales office and/or model home
of a building contractor who owns the Lot; hewever, the foregoing
shall not act to restrict or prohibit Declarant from erecting and
maintaining signs and billboards advertising the Ptoperty, the
Project or portions of either thereof. Notwithstanding the
foregoing, all signs erected and maintained on any Lot must
conform with all applicable governmental requirements.

Section 5. Nuisances. Nothing shall (i) be done in any
patt of the Property, nor shall (ii) any noxious or offensive
activity be carried on, nor shall (iii) any outside lighting or
loudspeakers or other sound-producing devices be used, which, in
the Jjudgment of the Board, may be or become an unreasonable
annoyance or nuisance to the other Cwners.

Section 6. Attachments. No permanent attachments of any
kind or character whatscever (including, but rnot limited to,
television and radio antennas) shall be made tc the roof or
exterior walls of any residence on a Lot, unless such attachments
shall have been first submitted to and approved by the
Architectural Control Committee, as hereinafter defined.

Section 7. Damage tog the Common Area. Each Owner shall ke
liable to the Association and/or the Declarant for any damage to
the Common Area and/or Landscaped Rights-of-Way caused by the
negligence or willful misconduct of the Owner or his family,

tenants, guests, or invitees, to the extent that the damage shall
not be covered by insurance.

Section 8. Rules of the Board. All Owners and occupants of
any Lot shall abide by all rules and regulations adopted by the
Board from time to time. The Board shall have the power to
enforce compliance with said rules and requlations by all
appropriate legal and equitable remedies, and an Owner determined
by judicial action to have viclated said rules and regulations
shall be liable to the Association and/or the Declarant for all
damages and costs, including attorneys' fees.

Section 9. Animals. No animals, livestcck or poultry shall
be raised, bred or kept in any portion of the Property except
that dogs, cats or other household pets may be kept, but not for
any commercial purposes, provided that they do not create a
nuisance (in the Jjudgment of the Board) such as, but without

limitation, by noise, odor, damage or destruction of property or
refuse.

Section 10. Waste. No Lot shall be used or maintained as a
dumping ground for rubbish, "trash or garbage. Waste of any
nature shall not be kept on any part of the Property except on a
temporary basis in sanitary containers.

Section 11. Boats and Recreational Vehicles. Neither a
motorboat, houseboat or other similar water-borne vehicle nor any
"camper" or recreational wvehicle may be maintained, stored or
kept on any portion of the Property, except in enclosed garages
or in areas specifically designated by the Board.
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Section 12. Floor Areas., Stories. The total floor area of
the main dwelling house on each Lot, exclusive of porches,
terraces, garages and outbuildings, shall contain not less than
1,350 square feet of space and the ground floor of each such main
dwelling house, exclusive of porches, terraces, garages and
outbuildings, shall contain nct less than 675 square feet of
space. No Improvements, as hereinafter defined, may be
constructed or maintained or any Lot which exceed two (2) stories
(plus a finished or unfinished attic) in height.

Section 13. Exterior Finish; Roof Materials. The exterior
of each building (exclusive of windows) erected on a Lot shall
consist of brick, stone or other mascnry and/or wood or wood type
siding or such other first class materials as the Architectural
Control Committee may approve. Attached or detached garages
shall be of the same constructlion and exterior, non-brick, finish
as the main dwelling house thereon. Detached accessory buildings
shall be of the same construction and material as listed in this
Section. All roofs on all improvements (including, without
limitation, Imprecvements) constructed on each Lot shall be of
wood shingle, clay tile or heavy weight (at least 235 pounds)
self-seal composition shingles or such other materials as may be
specifically approved in writing by the Architectural Control
Committee.

Section 14. Building Setback Lines. The main building on
each Lot (and all required parking Efor such Lot) shall not be
located on any Lot nearer to the Lot boundary line than the
building setback line specified on the subdivision plat by which
such Lot was created or, if a greater setback 1is required

thereby, as required by applicable zoning 1laws and other
governmental requirements.

Section = 15. New Construction. Construction of new
buildings only shall be permitted on Lots, it being the intent of
this covenant to prohibit the moving of any existing building

onto a Lot and remodeling or converting same into a dwelling
house.

Section 16. Limitation of Truck Parking and Other Vehicles.
Trucks with tonnage in excess of one ton shall not be permitted
to park overnight on the streets, driveways or otherwise within
the Property. No wvehicle o¢f any size which transports
inflammatory or explosive cargo may be kept in the Ptoperty at
any time. No vehicles that are not in a condition to be normally
operated may be stored or situated cn any Lot for more than
thirty (30) days unless stored in an enclosed garage. The Owner
of each Lot will be responsible for providing on such Lot
sufficient parking area for all vehicles normally parked zand/or
situated on or in regard to such Lot such that on street parking
will be restricted to no more than one (1) vehicle for each Lot.

Section 17. No Temporary Structure. No structure of a
temporary character, such as a trailer, basement, tent, shack,

garage, barn or cther outbuilding shall be used on any Lot at any
time as a dwelling house.

Section 18. No Drilling or Mining. No oil drilling, oil
development operation, o©il refining, quarrying, or mining
operations of any kind shall be permitted upon cr in any Lot, nor
shall oil wells, tanks, tunnels, mineral excavations or shafts be
permitted upon or in any Lot. No derrick or other structure
designed For use in quarrying or for drilling for cil or natural
gas shall be erected, maintained or permitted upon any Lot.
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Section 19. Landscaping. Except for the building pad,
driveways and sidewalks (if required as hereinafter provided) on
each Lot, the surface of each Lot shall be of grass ot other live
foliage and/or ground cover and such grass, foliage andé ground
cover shall be neatly maintzined at all times.

Section 20. Water Systems. No individual watet

suppiy
system shall be permitted on any Lot unless consented to in
writing by Declarant.
Secktion 21, Sewer Systems., HNo individual sewerage systen
shall be permitted on any Lot.
Section 22. Fences and Walls. No fence or wall shall be

erected, placed or altered on any Lot nearer to any street
fronting such Lot than the building corner of the main dwelling
constructed on stch Lot and shall not exceed six (6) feet in
height unless otherwise specifically required by governmental
authorities having jurisdiction. All fences shall be maintained
in a structurally sound and attractive manner. All fences shall
be of wood, metal or masonry coastruction and, as more
particularly described hereinafter, an Owner must cobtain the
approval of the Architectural Control Committee before erecting a
fence on such Owner's Lot.

Section 23. Sight Line Limitations. No fence, wall, hedge
or shrub planting which obstructs sight 1lines at =levations
petween two and six feet above roadways shall be placed or
permitted to remain on any corner Lot within the triangular area
formed by the street property lines and a line connecting them at
a point twenty (20) feet from the intersecticn of the street
lines, or in the: case of a rounded property corner, from the

. intersection of the street property lines extended. The same
sight line limitaticns shall apply on any Lot within ten (10)
feet from the intersection of a street property line with the
adge of a driveway or alley pavement. No tree shall be permitted
to remain within such distances of such intersection unless the
foliage 1line 1is maintained at sufficient height to prevent
obstruction of sight lines.

Section 24. Sidewalks. The erection of Improvements
beginning with the first placed on a Lot or Leots shall (unless
Declarant specifically waives this requirement in whole or in
part in writing) include the laying of a sidewalk across the
whole of the front of each Lot and along the side of corner Lots
next to the side streets by the respective Owner of each Lot,
such sidewalks to be censtructed in conformity with applicable
ordinances, standards and codes. Declarant hereby agrees that it
will not require the ccnstruction of a sidewalk on any Lot unless
governmental authorities require that such a sidewalk be
constructed on any Lot.

Section  25. Antennde. No exterior antennas, earth
satellite station, microwave dish or other similar improvement
may be constructed, placed or maintained on any Lot without the
prior written consent of the Architectural Control Committee.,

Section 26. Gas Meters. No gas meters shall be set in the
front of a residence on a Lot unless such meter 1is of an
underground type.

Section  27. Air Conditioning Eguipnent. No air
conditioning apparatus shall be installed on the ground in front
of any residence on a Lot. No air conditioning apparatus shall
be attached to any front wall of a residence on a Lot. No

-16-



U3 9
BOOF 3935 e 696

evaporative cooler shall be installed on the front wall or the
side wall (unless screened to the satisfaction of the
Architectural Control Committee) of a residence on a Lot.

Section 28. Mail Boxes. All mail boxes, unless affixed to
the residence on a Lot, shall be affixed to a substantial pole or
stand permanently placed in the ground at a place which allows
mail delivery from the street and shall not be locatec within a
sidewalk.

Section 29. Utilities. All utilities and utility
connections shall be located underground, including electrical
and telephone cables and wires. Transformers, electric, gas or

other meters of any type, or other apparatus shall be contained
within the buildings constructed on Lots or, if approved by the
Architectural Control Committee in writing, 1located on the
exterior of buildings provided they are adequately screened as
required by the Architectural Control Committee in accordance
with the provisions of this Declaration.

Section 30. Governmental Regquirements. Nothing herein
contained shall be deemed tc constitute a waiver of any
governmental requirements applicable to any Lot and all
applicable governmental requirements or restrictions relative to
the construction of improvements on and/or use and utilization of

any Lot shall continue to be applicable and shall be complied
with in regard to the Lots.

ARTICLE IX

ARCHITECTURAL CONTROL

Section 1. General. Anything contained in the foregoing
Article VIII of this Declaration to the contrary notwithstanding,
no site preparation on any Lot or change in grade or slope of any
Lot or erection of buildings or exterior additions or alterations
to any building situated upon the Property or erection of or
changes ot additions 1in fences, hedges, walls and other
structures, or constructicn of any swimming pocls or other
Improvements, shall be commenced, erected or maintained on any
Lot until the Architectural Control Committee (herein called the
"Architectural Control Committee"”) appointed as hereinafter
provided, has approved the plans and specifications theresfor and
the location cf such Improvements.

Section 2. Composition. Until December 31, 1999, Declarant
shall annually appoint the members of the Architectural Centrol
Committee which will be composed of three (3) individuals, each
generally familiar with residential and community development
design matters and knowledgeable about the Declarant's concern
for a high 1level of taste and design standards within the
Project. 1In the event of the death or resignation of any member
of the Architectural Control Committee, Declarant, for so long as
it has the authority to appoint the members of the Architectural
Control Committee, and thereafter, the remaining members of the
Architectural Control Committee, shall have Efull authority to
designate and appoint a successor. No member of the
Architectural Control Committee shall be 1liable for claims,
causes of action or damages (except where occasioned by gross
negligence or willful misconduct of such member) arising out of
services performed pursuant tc this Declaration. Subseguent to
December 31, 1999, the Board shall appoint the members of the
Architectural Control Committee on an annual basis. At any time
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Declarant may elect not to appoint the members of the
Architectural Control Committee and may assign this right to the
Board.

Section 3. Procedure. No Improvement of any kind or nature
shall be erected, remcdeled or placed on any Lot until all plans
and specifications therefor and a site plan therefor have been
submitted to and approved in writing by the Architectural Control
Committee, as to:

(i) quality of workmanship and materials, adequacy of
site dimensions, adequacy of structural design, and facing
of main elevation with respect to nearby streets;

(ii) conformity and harmony of the external design,
color, type and appearance of exterior surfaces;

{iii) 1location with respect to topography and finished
grade elevation and effect of location and wuse on

neighboring Lots and improvements situated thereon and
drainage arrangement;

{iv) the other standards set forth within this
Declaration {and any amendments hereto) or as may be set
forth within bulletins promulgated by the Architectural
Contrecl Committee, or matters in which the Architectural
Control Committee has been vested with the authority to
render a final interpretation and decision.

Final plans and specifications for all Improvements proposed to
be constructed on a Lot shall be submitted in duplicate to the
Architectural Contral Committee for approval or disapproval. The
Architectural Control Committee 1is authorized to request the
submission of samples of proposed construction materials. At
such time as the plans and specifications meet the approval of
the Architectural Control Committee, one complete set of plans
and specifications will be retained by the Architectural Control
Committee and the other complete set of plans and specifications
will be marked "Approved” and returned to the Lot Owner or his
designated representative. If found not tc be in compliance with
these covenants, conditions and restrictions or if found to be
otherwise unacceptable to the Architectural Control Committee
pursuant hereto, one set of plans and specifications shall be
returned to the Lot Owner marked "Disapproved," accompanied by a
reasonable statement of items found not to be in compliance with
these covenants, conditions and restrictions or otherwise being
so unacceptable. Any modification or change to the Architectural
Control Committee-approved set of plans and specifications must
again be submitted to the Architectural Control Committee for its
inspection and approcval. The Architectural Control Committee's
approval or disapproval, as required herein, shall be in writing.

The Architectural Control Committee may from time to time
publish and promulgate architectural standards bulletins which
shall be fair, reasonable and uniformly applied in regard to the
Lots and shall carry forward the spirit and intention of these
covenants, conditions and restrictions. Although the
Architectural Control Committee shall not have unbridled
discretion with respect to taste, design and any standards
specified  Therein, the Committee shall be responsive to
technolcgical advances or general changes in architectural
designs and materials and related conditions in future years and
use its best efforts to balance the equities between matters of
taste and design (on the one hand) and use of private property
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(on the other hand). Such bulletins shall supplement these
covenants, conditions and restrictions and are incorporated
herein by reference. ’

Section 4. Jurisdiction. The Architectural Control
Committee is authorized and empowered to consider and raviesw any
and all aspects of the construction of any Improvements cn a Lot
which may, in the reasonable opinion of the Architectural Control
Committee, adversely affect the living enjoyment of one or more
Owners or the general value of the Property or the Project.

Section 5. Enforcement. The Architectural Control
Committee shall have the specific, nonexclusive right (but no
cbligation) to enforce the provisions ccontained in this Article
cf this Declaration and/or to prevent any wviolation of the
provisions contained in this Article of this Declaration by a
proceeding at law or in equity against the person or persons
violating or attempting to violate any such provisions contained
in this Article of this Declaration.

Section 6. Definition of "Improvement." The term
“Improvement" shall meah and include all buildings, storage sheds
or areas, roofed structures, parking areas, loading areas,
trackage, fences, walls, hedges, mass  plantings, poles,
driveways, ponds, lakes, changes in grade or lope, site
preparation, clothsline installation, swimming pools, tennis
courts, signs, exterior illumination, changes in any exterior
color or shape and any new exterior construction or exterior
improvement exceeding $1,000.00 in cost which may not be included
in any of the foregoing. The definition of Improvements does not
include garden shrub or tree replacements or any other
replacement or repair of any magnitude which ordinarily would be
expensed 1in accounting practice and which does not change
exterior colors or exterior appearances. The definition of
Improvements does include both original Improvements and all
later changes to Improvements.

Section 7. FPailure of the Architectural Control Committee
to Act. If the Architectural Control Commikttee fails to approve
or disapprove any plans and specifications and other submittals
which conform (and which relate to Improvements which will
conform) with the requirements hereof or to reject them as being
inadequate or wunacceptable within thirty (30) days after
submittal therecf, and provided such submittal was a full and
complete submittal of all items that were to have been submitted
to the Architectural Control Committee, it shall be conclusively
presumed that the Architectural Control Committee has approved
such conforming plans and specifications and other submittals,
EXCEPT that the Architectural Control Committee has no right or
power, either by action or failure to act, to waive or grant any
variances relating to any mandatory requirements specified in the
Declaration. 1If plans and specifications or other submittals are
not sufficiently complete or are otherwise inadequate, the
Architectural Control Committee may reject them as being
inadequate or may approve or disapprove part, conditionally or
unconditionally, and reject the balance. The Architectural
Control Committee is authorized to request :the submission of
samples of proposed construction materials.

Section 8. Limitation of Liability. Neither the
Architectural Control Committee nor the members thereof nor
Declarant shall be liable in damages or octherwise to anycne
submitting plans and specifications and other submittals Ffor
approval or to any Owner by reason of mistake of judgment,

-19-



soze JUGD mee 899

negligence or nonfeasance arising out of or in connection with
the approval or disapproval or failure to apptove or dlsapprove
any plans or specifications.

Section 9. Miscellaneous. No member of the Architectural
Control .Committee shall be entitled to compensation for, or be
liable for, claims, causes of action or damages [(except where
occasioned by gross negligence ot arbitrary and capricious
conduct) arising out of services performed pursuant to this
Article. The Association shall reimburse mempbers of the
Architectural Control Committee £for reasonable out-of-pocket
expenses.

ARTICLE X
EASEMENTS

Section 1. Easements Reserved by Declarant., Easements for
installation, maintenance, repair and removal o¢f utilities and
drainage facilities are reserved by Declarant for itself, its
successors and assigns, over, under and across the Lots (other
than the portions thereof used as building sites). Full right of
ingress and egress shall be had by Declarant at all times over
the Lots {(other than the portions thereof used as building sites)
for the installation, operation, maintenance, repair or remcval
of any utility together with the right to remove any cbstruction
that may be placed in such easement that would constitute
interference with the use of such easements, or with the use,
maintenance, operaticn or installation of such utility.
Declarant shall have the right to assign and convey, in whole or
in part, the easements reserved by it hereunder to one or more
sublic utility companies. No new easements shall be established
aereafter without consent of the Owner of the Lot which 1is
subjected to such an easement. It is understocd and agreed that

Declarant has the right to impose other easements on Lots which
it owns.

Section_ 2. Easement Reserved for the Association. Full
rights of ingress and egress shall be had by the Association at
all times over and upon each Lot for the maintenance and repair
of each Lot in accordance with the provisions hereof and for the
carrying out by the Association of its rights, functions, duties
and obligations hereunder; ptovided, that any such entry by the
Association upon any Lot shall be made with as minimum
inconvenience to the Owner as reasonably practical, and any
damage caused as a result cof the gross negligence of the
Association's employees or agents shall be repaired by the
Associ?tion at the expense of the Association.

Section 3. Easements for Protrusions, Etc. Each Lot and
the property included in the Common Area shall be subject to the
easement for minor encroachments created by construction,
settling, overhangs, brick ledges, balconies, £fences or other
protrusions designated or constructed by Declarant. Further,
Lots and the Common Area adjoining Lots with improvements
situated on the zero setback line shall be subejct tc a three (3)
foot access easement for the construction, repair and maintenance
of improvements located upon any adjacent Lot where <caid
improvements are located on the zero setback line of the adjacent
Lot. The zero setback line Lot Owner must replace any fencing,
landscaping or other items on the adjoining Lot that he may
disturb during such construction, repair or maintenance.
Additionally, this easement, when used, must be left clean and
unobstructed unless the easement 18 actively being utilized and
iny items removed must be replaced. The zero setback line Lot
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Owner must notify the Owner of the adjacent Lot of his intent to
do any construction or maintenance upon the zero setback 1line
wall at least twenty-four (24) hours before any work is started,
with the hours that such access easement may be utlized being
restricted to between the hours of 8:00 a.m. to 5:00 p.m., Monday
through Friday, and 9:00 a.m. to 6:00 p.m. on Saturdays.

- ARTICLE XI
MAINTENANCE

Section 1. Duty of Maintenance. The Owner.of each Lot in
the Property shall have the duty and responsibility, at such
Owner's sole cost and expense, to keep that part of the Property
so owned, including Improvements, ground and drainage easements
or other rights~of-way incident thereto, in accordance with the
terms and provisions of the Declaration and in a well-maintained,
safe, clean and attractive condition at all times. Such
maintenance includes, but is not limited to, the following:

{1} Prompt removal of all litter, trash, refuse and
wastes;

(2) Lawn mowing on a regular basis;
(3) Tree and shrub pruning;

(4) Watering by means of a lawn sprinkler system and
hand watering as needed;

(5) Keeping exteriocr lighting and mechanical
facilities in working order;

(6) Keeping lawn and garden areas alive;
(7) Removing and replacing any dead plant material;

(8) Keeping vacant land well maintained and free of
trash and weeds;

(9) Keeping parking areas and driveways in good
repair;

(10) Complying with all governmental health and police
requirements;

(11) Repainting of Improvements; and
(12) Repair of exterior damage to Improvements.

Section 2. Enforcement. If any such Owner ot occupant has
failed in any of the duties or responsibilities of such Owner as
set forth in this Declaration, then the Board or Declarant may
give such person written notice of such failure and such perscn
must within ten (10) days after receiving such nctice (which
notice shall be deemed tc have been received upon deposit in an
official depository of the United States mail, addressed to the
party to whom.it is intended to be deliversd, and sent by
certified mail, return receipt requested), perform the care and
maintenance required ot otherwise perform the duties and
responsibilities of such Owner. Should any such person fail to
Eulfill this duty and responsibility within such period, then the
Association, acting through its authorized agent or agents, or
the Declarant, acting through its authorized agent or agents,
shall have the right and power to enter onto the premises and
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perform such care and maintenance without any liability for
damages for wrongful entry, trespass or otherwise to any person.
The Owner of a Lot on which such work is performed shall be
liable for the cost cof such work together with interest on the
amounts expended by the Association or the Declarant in
performing such work computed at the highest lawful rate from the
date(s) such amounts are expended until repaid to the Association
or the Declarant, as the case may be, and for all costs and
expenses incurred in seeking the compliance of such Owner with
his duties and responsibilities hereunder and shall reimburse the
Association or the Declarant, as the case may be, on demand for
such costs and expense (including interest as above provided).
If such Owner shall fail to reimburse the Asscciation or the
Declarant, as the case may be, within thirty (30) days after
mailing to such Owner of a statement for such costs and expense
by the Associaticn or the Declarant, then, without limitation of
any other rights of the Association or Declarant, the Asscciation
may issue a special assessment against such Owner pursuant to
Article V, Section 1 hereof.

MISCELLANEOUS PROVISIONS

Section 1. Duration. This Declaration and the controls,
covenants, restrictions and standards set forth herein shall run
with and bind the Property and shall inure to the benefit of
eyery Owner of a Lot in the Property, including Declarant, and
their respective heirs, successors, and assigns, for a term
beginning on the date this Declaration is recorded and continuing
through and including December 31, 2050. At such time, the
easements, covenants, conditicns and restrictiocns herein may be
extended for period(s) of ten (10) additional years each by
majority wvote of the Owners of the Lots, and the right of the
Owners to extend such covenants and restrictions shall exist as
long as such a desire is expressed by a majority vote of said
Owners. Owners may vote in person or by proxy at a meeting duly
called for such purpose, written notice of which shall have been
given to all Owners at least thirty (30) days in advance of the

date of such vote, which notice shall set forth the purpose of
such meeting. :

Section 2. Amendment . Subject to the limitations
hereinafter contained, this Declaration or any Supplemental
Declaration may be amended or modified at any time by a vote of
seventy-five percent (75%) of the total eligible votes of the
membership of the Association as defined in Article III hereof,
with both Classes of the membership voting tcgether. Members may
vote in person or by proxy at a meeting duly called for such
purpcse, written notice of which shall be given to all Members at
least thirty (30) days in advance of the date of such vote, which
notice shall set forth the purpose of such meeting.
Notwithstanding anvthing contained hereinabove, it is understood
and agreed that the consent of Declarant in writing to any
amendment or modification hereof or of any Supplemental
Declaration must £first be obtained if such amendment or
modification is to be effected prior to December 31, 1999. In
addition, Declarant may make minor amendments or modifications
hereof which do not involve a change which materially affects the
rights, duties or obligations specified hetein provided it first
obtains the approval (by vote at a duly called meeting) of the
holders of E£ifty-one percent (51%) or more of the eligible votes
of the Association (with both Classes of voting Members voting
together). Any amendment or modification effected pursuant %o
this Section 2 shall become effective when an instrument is filed
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for record in the Deed Records of Wake County, North Carolina,
with the signatures of the requisite number of Owners (and the
signature of Declarant, if such amendment or modification is to
be effected prior to December 31, 1999). The foregoing shall not
limit the rights of Declarant under Article II, Section S above.
In addition to the £foregoing rights, Declarant may (at
Declarant's option) amend and modify this Declaration and any
Supplemental Declaration without obtaining the consent or
approval of any other person or entity if such amendment or
modification is necessary to cause this Declaration or any such
Supplemental Declaration to comply with the requirements of FHA,
VA, Fannie Mae and other similar agency.

Section _3. OBLIGATION TO TIMPROVE PROPERTY AND WAIVER
THERECF. IF ANY OWNER (OR ITS SUCCESSORS OR ASSIGNS) OF A& LOT
DOES NOT, WITHIN FOUR (4) YEARS AFTER CONVEYANCE OF TITLE TO SUCH
LOT FROM DECLARANT BEGIN THE CONSTRUCTION OF A PERMANENT
RESIDENCE ON SUCH LOT AND WEICH IS APPROVED BY THE ARCHITECTURAL
CONTROL COMMITTEE, DECLARANT SHALL HAVE AN OPTION (BUT NOT AN
OBLIGATION) TO REPURCHASE SUCH LOT FOR A CASH PURCHASE PRICE
EQUAL TO THE PURCHASE PRICE PAID TC DECLARANT FOR SUGCE LOT. THIS
OPTION TQ REPURCEASE MUST BE EXERCISED IN WRITING WITHIN SIX (6)
MONTHS AFTER THE EXPIRATION OF THE ABOVE-REFERENCED FCUR {4) YFAR
PERIOD. CLOSING OF THE REPURCHASE SHALL TAKE PLACE WITHIN NIKETY
(90) DAYS AFTER THE EXERCISE OF THE OPTION TO REPURCHASE ARND
SHALL BE HELD AT THE OFFICE OF DECLARANT. THE SUBJECT LOT SHALL
BE RECONVEYED TO DECLARANT BY GENERAL WARRANTY DEED SUBJECT ONLY
TO THE EXCEPTIONS TO TITLE INCLUDED IN THE DEED FROM DECLARANT TO
THE PURCHASER OF SUCH LOT FROM DECLARANT AND SUCH OTHER
EXCEPTIONS, IF ANY, AS DECLARANT MAY SPECIFICALLY APPROVE IN
WRITING AT THE CLOSING OF SUCH SALE.

Section 4. Enforcement. Enforcement of the controls,
covenants, conditions, restrictions, easements, development
guidelines, charges and liens for which provision is made in this
Declaration shall be by any proceeding at law or in equity (or
otherwise, as provided in this Declaration) against any person or
persons violating or attempting to violate any such control,
covenant, condition, restriction, easement, development
quideline, charge cr lien either to restrain viclaticn or to
recover damages, and against the land, to enforce any lien
created by these covenants; and failure by the Asscciation,
Declarant or any Owner to enforce any such control, covenant,
condition, restriction, easement, development guideline, charges
cr lien shall in no event be deemed a waiver of the right to do
so thereafter or of any other or future violation of any thereof.

Section 5. Severability of Provisions. IE any paragraph,
section, sentence, clause ot phrase of this Declaration shall be
or become illegal, null ot void for any reason or shall be held
by any court of competent jurisdiction to be illegal, null or
void, the remaining paragraphs, sections, sentences, clauses or
phrases of this Declaration shall ccontinue in full force and
effect and shall not be affected thereby. It is hereby declared
that said remaining paragraphs, sections, sentences, clauses and
phrases would have been and are imposed irrespective of the fact
that any one or more other paragraphs, sections, sentences,
clauses or phrases shall become or be illegal, null or void.

Section 6. Notice. Whenever written notice to an Owner
(including Declarant) is required heteunder, such notice shall be
given by the mailing of same, postage prepaid, to the address of
such Owner appearing on the records of the Association. B
notice is given in such manner, such notice shall be conclusively
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deemed to have been given by placing same in the United States

mail properly addressed, with postage prepaid, whether received
by the addressee or not.

Section 7. Titles. The titles, headings and captions which
have been used throughout this Declaration are: for convenience
only and are not to be used in construing this Declaration or any
part thereof.

Section_ 8. No Exemption. No Owner or other party may
exempt himself from the coverage hereof or obligations imposed
hereby by non-use of such Owner's Lot(s) or the Common Area.

AeScripton ¥

Sectign 9. Site Plan Approval. Attached hereto as Exhibit
"B" is a ‘site plan (the "Site Plan”) for the Property which has
been approved by the City of Cary, North Carolina. The Site Plan
may not be amended or modified without Declarant’s prior written
consent, which may be granted or withheld at the sole discretion
of Declarant, however, Declarant will consent to changes to the
Site Plan required by the Town of Cary, North Carolina except
that Declarant will not be cobligated to consent to any such Town
of Cary, North Carolina requirement that less than eighty-five
{85) Lots be developed out of the Property or to any Town of
Cary, North Carclina requivement relating to any part of the
Project other than the Property.

IN WITNESS WHEREOF, the undersigned, being the Declarant
herein, has caused this Declaration to be executed on the day and
year first above written.

PRESTONWOOD, INC.

By: @J{M

i ¥ Cog David C. Meek,
Rest Secretary Vice President
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COUNTY OF [ Jp Ko §

BEFORE ME, the undersigned authority, on this day personally
appeared DAVID C. MEEK, Vice President of PRESTONWOOD, INC.,
known to me to be the person and officer whogse name is subscribed
to the foregoing instrument, and acknowledged to me that he
executed the same for the purposes and consideration therein
expressed, and in the capacity therein stated and as the act and
deed of said corporation.

GIVEN UNDER MY HAND AND SEAL OF OFFICE this ¢/ day of
February, 1987. :

A f
f} ‘_ﬂ'KL ;l (762'#1!1‘; AN IR

Notary Pubkxc in and for IJ
the state©f 7] .(1 <

My commission expires:
1149 /e

RTLULLL TP

:" «‘?:_ 0s0e094, -,4-6‘ -
50?‘.-‘ “ ,L"-
$ 77 NOTARY % “3%

NORTH CAROLINA — WAKE coum\Z) g(/
The taregoing certificate Mg

Notar(y)(ies) Public 15

(are) certilied ta be correcl. This insirument and this cerificate are duly regisiered at the dale and time

and in the book and page shown on the lirsl.page hereol.

MNNUH C. WILKINS, Regnsl:r ol Deeds

Assi./Deputy ﬁegnsler of Deeds
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BEING all of that tract containing 19.550 acres as shown on map entitled
"surveyed and Mapped for Prestonwood, Inc., Preston Point" recorded in
Bock of Maps 1987, Page 152, Wake County Registry.
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EHTBIT 8

Site Plan A and Site Plan B - Preston Point, dated December 5, 1986, revised
December 23, 1986 - First T.0.C. caments, and Jaruary 12, 1987, second
review, prepared by William G. Daniel & Asscc., approved by Town Council,
Towii of Cary, North Carolina.
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PREPARED BY AND HOLD FOR BRADY, SCHILAWSKI AND EARLS

STATE OF NORTE CAROLINA AMENDMENT TO DECLARATION OF
CCUNTY COF WAKE COVENANTS, CONDITIONS AND
RESTRICTIONS FOR PRESTON POINT
AS RECORDED IN BOOK 3935, PAGE
880, WAKE COUNTY REGISTRY.

This Amendment +tc Declaration made the 4th day of
December, 1987, by SUHNSTAR HOMES, a North Carolina
Proprietorship, (hereinafter "Declarant");‘ :

WITNESSETH:

—_ e e = D e = e we

Pursuant to the provisions of the Declaration of
Covenants, Conditions and Restrictions for Preston Point, as
recorded in Book 3935, Page 880, Wake County Registry,
Declarant hereby amends said declaration be adding to
Article X thereof the following Section 4:

Section 4. Easement for Encroachment of Private
Driveways. Each Lot and the property included in
the Common Area shall be subject to the easement
for encroachments created by the initial
construction by Declarant of the private driveways
upon the Property. Full rights of ingress and
egress shall be had by the Association at all
times over and upon esach Lot for the maintenance
and repair of said private driveways in accordance
with the provisions hereof and for the carrying
ocut by the Association of its rights, functions,
duties and obligaticns hereunder.

Except as herein amended, the aforementioned
Declaration of Covenants, Conditions and Restrictions for
Preston Point as recorded in Book 3935, Page 880, Wake
County Registry, shall remain in full force and effect.

ALNRTD SAVA
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In witness whereof, Declarant has caused this Amendment
to be executed the day and year first above written.

SUNSTAR HOMES (a sole proprietorship)

BY: SOLARIS DEVELOPMENT CORPORATION (Proprietor)

STATE OF NORTH CAROLINA
COUNTY OF WAKE

I, a Notary Public of the County and State aforesaid,
certify that Lanold W. Caldwell personally came befeore me
this day and acknowledged that he is Secretary of S8Solaris
Development Corporation a Texas Corporation, and that by
authority duly given and as the ract of the corporation as
the sole proprietor of Sunstar Homes, a sole proprietorship,
the foregoing instrument was signed in its name by its
President, sealed with its corporate seal and attested by
him as its Secretary as the act of and on behalf of Sunstar
Homes.

Witness my hand and official stamp or seal this the

U  day of f{ze. v 19875

My commission expires: .

Notary PubI\ijc

ROBERT A. BRADY
NOTARY PUBLIC
WAKE COUNTY, N. C.

/ i Commecion Capizes 14y 8. 1992

DY. SCHILAWSK|
nd EALLS

oV 2L

20 BOX 5620

JTH CAROLMNA 2781y

NORTH CAROLINA — WAKE COUNTY
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Notat{y)(ies) Public is
{#re) certilied io be correct. This instrument and this uniliaz are duly registered af the date and time
and in the book and page shown on Ihe first page hereol. :

KENNETH C. WILKINS, Register of Deeds

szd/mpr‘) “Beillocky

epuly Regmu of Deeds




