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DECLARATION
. OF
COVENANTS, CONDITIONS, AND RESTRICTIONS
FOR THE
IVY CREEK TOWNHOMES ASSOCIATION, INC.

JAMES M. MATHENY ang KAREN H. MATHENY hereinafter .re
"Declarant“) and consented to by WESTMINSTER HOMES, INC., a North

. Carolina corpqxatinﬂn(herginafter “Westmingterxt) ;

HITNESSET H:

WHEREAS, Declarant hag heretofore acquired certain real

Property located in the Town of Cary, Cary Township, wWake County,
“ North Carolina, more fully described in the deed recorded in Book

6992, Page 331, Wake County Registry, which Declarant ig currently

or the "Subdivision");

restrictions applicable to the Subdiviaion, and, to that end,
degires to subject all of the Property within the Subdivision to
the Covenantg, conditions, restrictions, easements, charges and
liens hereinafter ser forth, each and al} of which is ang are for
the benefit of said broperty and each owner thereof,;

therefore incorporated under North Carolina lay as a non-profit
Corporation, the IVY CREEK TOWNHOMES ASSOCIATION, INC., for the
Purpose of exercising the aforeasaid functions;

WHEREAS, Westminster hag heretofore acquired ten {10) 1lots
within the Subdivision and ig executing thia’Declgration to subject
such lots to thig Declaration;

NOwW, THEREFORE, Declarant and Westminsgter declaxe that the
real broperty described in Section 1 of Article II of thig
Declaration ang such additiong thereto asg may hereafter be made
pursuant to Article II hereof, ig and shall be owneq
ELransferred, 8old, conveyed, and Occupied subject to the covenants,



Secgtion 1.
. CREEK TOWNHOMES ASBOCIATION, - INC., a North Cap

, \Lior L e xe roperty -and be
binding on all¥pare ) title or f;terest in saiq
real Property or any part thereof, their heirg, pPersonal
representativaa, Succesgsors and assigne, and shall inure to the
benefit of each owner thereof,

ARTICLE I "
DEFINITIONS

"Association" ghall mean and ref@r to the Pryy

olina non-profit
Corporation, itg S8uccessors and assgigns. , -

Saction 2 .7 "Propertieg" shall mean and refer to the

"H"Exiéting Propérty" described in Article 11 of this Declaration ang

any additional Property annexed pursuant said Article II.

L4

e (o) 4 "Lot" shall mean and refer to any plot of land,
with delineated boundary lines, shown on any recorded subdivigion

‘map of the Properties, with the exception of any Common Area owned

in fee by the Association and any street rights-of-way shown on
Buch recorded map. In the event that any Lot ig increased or
decreased ip aize by recombination or resubdivigion through

. Section 4. "Owner" shall mean and refer to the record
owner, whether one or more persons or entities, of fee gimple title
o any Lot which is a part of the Properties, including contract
sellers and owners of an equity of redemption, but excluding those
having an interest in a Lot solely ag security for the performance

the plural, ang vice versa,

Sect : "Common Area" shall mean and refer to the real
broperty, tegether with any improvements thereon, owned by the
Aesoaiation? whether in fee, by easement or otherwise, for the
common use and enjoyment by the Owners of Lotg within the
Properties. The Common Area shall be maintained by the Asgociation
or ite successors in interest unless dedicated to public uge ag get
forth herein.

Section 6. "Member" shall wmean and refer to every person
Or entity who or which holds membership in the Association.



- BKT4550487 |

Section 7. "Declarant" ghall mean and refer to JAMES
MATHENY and KAREN H. MATHENY. It gheil 2l8o mean and refer i

person, firm'oi'éorporation to whom oxr which Declarant shall asg
or delegate the rights and obligations of -Declarant by -

Secgtion 8. "Unit" or "Dwelling" shall mean and refer to

'{any building or portion thereof within the Properties which is

single family, whether asg Owners or tenants or legsees
thereof. :

N -PROPERTY SUBJECT TO THIS DECLARATION

AND WITHIN THE JURLISDICTION OF THE-
vy C W M 2 v’

ecti : xd 354 -  The real property which ig
and shall be helad, traneferred, sold, conveyed, and occupiled
subject to this Declaration, and which ig within the jurisdiction
of - the Association, 'is described on Exhibit A attached hereto.

Section 2. Annexation by the Declarant. .
a. éang&gLLgnmKiLngﬁsﬁgggaggk_gﬁ_shg,mgmngg. At any
time prior to Dpecember 31, 2005, additional landg within the

property described in Exhibit B to this Declaration (hereinafter
the  "Exhibit B Property") may be annexed by the Declarant without

v .
to property already subject to this Declaration and . must be
approved by the Town of Cary and, if ‘appropriate, by the Federal
Housing Administration and/or Veterans Administration. Any or all
of the Exhibit B Property wmay be annexed and subjected to this
Declaration as one parcel or as several parcels at different times.

b. Annexation Wikth Con e - At any time
that Declarant owns any land within the Properties, Declarant may,
with the consent of the Members as sget forth in this gubparagraph,
annex additional broperty not within the boundaries of the Exhibit
B Property and, therefore, subject such additional property to this
Declaration. 8uch annexation must be approved by the affirmative




vote of not less than three-fourths (3/4) of the Class A vo
Cast, in perasn or by proxy, at a duly-called meeting of
Members at whigh a quorum is present, which meeting shall have bée
conducted purguant to a Notice of Meeting which shall have ..
specifically‘identified, as one of the Purposes of the meeting,
annexation of the additional pProperty. Such annexation shall be

- made by_recording in the Durham County Registry of a Declaration Of

Annexation éxecuted by the Declarant and the Association extending
the ‘operation and effect of thisg Declaration to the Property to be

contiguous to Property already subject to thig Declaration and
approved by the Town of Cary and, if appropriate, by the Federal
Housing Administration and/or Veterans Administrition. Such

. Dé®laration of Annexation shall contain a Certificgtion signed by

the President or Secretary of the Aasociationvin'substantially the

”gﬁQllow;ng form: - T S

—~——-n-—..-.----.—-.-.-.——-------—n—-a———_—n-u————.--..;-s---;-—--————-——_---n-—n

This is to certify that, upon proper notice given a [the]
Special [Annual] Meeting of the Membersg of the Ivy Creek Townhomes
Association, Inc., was held on [ ] at [Timel. The
purpoee [One of the purposes) of the meeting, as set forth in the
Notice of Meeting, was to vote on the proposed annexation into the
Association of the following property: . .

(Property Description as set forth in the Notice of Meeting}

At such meeting, at which a quorum was present, in person or

by proxy, a total of votes were cast: votes were cast
An favor of annexation;, and votes ‘were .cast against
annexation. Accordingly, the “motion to annex the. property

described above was approved.

—«-n-q---..--—-..._...—‘—-—-.——-.—-n-.-n.—--.._--_—.-..._-.——-.-—-.——-..-_-‘_...._-q._——-—-—

Any property annexed pursuant to this subsection may be
annexed and subjected to thig Declaration as one parcel or ag
several parcels at different times. The addition of such property
pursuant to this subsection may increase the cumulative number of
Lots within the Properties and, therefore, may alter the relative
maximum voting strength of the various tyYpes of Members of the
Assoclation.

Section 3. Annexation by the Members. At any time after
the Declarant no longer owns any 1land within the Properties, the
Members may annex additional property and, therefore, subject such
additional property to this Declaration. Such annexation must be
approved by the affirmative vote of not less than three-fourths
(3/4) of the Members of the Association at a duly-called meeting of

- 4 -
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the Members, which meeting shall have been conducted ursua toug
Notice of Meeting which Notice shall have spééifica11$ 1den§fff§§r .
as one of the purposes of the meeting, annexatio : | 1"
pProperty. Such annexation shall be made by recording in the Wake
County Registry of a Declaration oOf Annexation executed by the
Association_extending the operation ang effect of )
¢ ' : ( _ : L any property:
80 annexed musgt be conitiguous to Property already subject to thig
Declaration andg approved by the Town of Cary. Such Declaration of
Annexation ghall contain a Certification signed by thé President or
Secretary of the Association in form substantialiy gimilar to that
) b

Any property annexed pursuant to thig Section 33may'be annexed

subjected to thig Declaration as one parcel or as several

2le at,differcnt_timeg,,gThe,addition-qfﬁsaqhgpxoperty“pufsqant'

“dubsection may increise the cumulative number of Loty

'mwithin the Properties and, therefore, may alter the relative

maximum voting strength of the various types of Members of the
Agsociation. sk

MEMBERSHIP AND VOTING RIGHTS
Section 1 - Memberghip. = Every Owner Sf & Lot which ig

subject to asséssment by the Association shall be a Member of the
Association. Mewbership shall be appurtenant to and may not be

Section 2. Voting Rightg. The voting righﬁs of the
membership shall be appurtenant to the Ownership of the Lotg,
There shall be two classes of Lots'with respect to voting rights:

(a) Clasg A Lots. Class A Lots shall be all Lots except
Class B Lots as the same are hereinafter defined. Ownership of a

not be allowed, and in no event shall more than one vote be cast '
with respeect to any Class A Lot.

(b) Clags B ILots. Class B Lots shall be all Lots owned
by Declarant and by any builder(s} who or which acquired euch
Lot (s) from the Declarant for the purpose of constructing a
residence thereon and which have not been converted to Class A Lots
a8 provided in subparagraphs (1) or (2) below. Declarant and such
builder(s) shall be entitled to three (3) votes for each Class B
Lot owned by them.




BTL55P60490

The Class B Lots shall cease to exist and shall be converted
to Class a Lots vpon the earlier of the following to occur:

(1) When the total number of votes appurtenant to
the Class A rotsg equals the total number of Votes appurtenant to
the Class B Lots; v howev 1at all Lots owned by the

."Declarant and the builder(s) shall revert to Class B Lotgs and

“'thereby - be reinstated with all rights, privileges

*and
responsibilities of such Class if, after the conversdion of Clasg B

Lots to Class A Lots, 'additional Lots within the Properties are
formed by the recording in the Wake County Registry of a new map of
Lots am set forth in Article II hereof, thus making Declarant and
the builder(s) the Owners, by virtue of the newly-recdrded Lots and

- of other Lots owned by Declarant ang the builder(s), of. 2

sufficient number of Clags B Lots to ‘cast -a majority of votes (it

~Leing hereby etipulated thar Lhe conversion and reconv roion shall

(2) on December 31, 200s5.

Class A Lots, Declarant shall have the same voting rights as other
Owners of Clagg A Lots; however, such Lots .shall continue to be
treated as Class B Lots for assessment purposes.

Section 3. cant se «+ If the Owner of a
Lot ceases to occupy the dwelling constructed thereon as his own

persconal living quarters or if any residence within the Properties

i8 leased for rental purposes to tenants, the vote ag expressed by

the Owners of such vacant and rental units shall not be entitled to
any weight greater than forty-nine (49) percent on any matter

pending before the Asgociation.

o NI16e X SQACCIENL S Sho ad 1 OV 34 1C1 £ =288 .
Except as limited by Section 2 of thig Article IV and by the Ruleg
and Regulations adopted by the Members and/or the Board of
Directors of the Association, every Owner shall have a right and
easement of enjoyment in, use of and access to, from and over the
Common Area, which right and easement shall be appurtenant to and
shall pass with title to every Lot, subject to:

such facilities to Owners who occupy a residence on the Properties
and to their families, tenants and guests, as provided in Section
2 of this Article 1V,

'mgquxCautcmatiééllyvas'ofﬁenﬂas‘Eﬁé“fbrégdingffawts‘éhall’occur!}f”%ﬂ"“”
g ,
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(b) t:he r{'ght: of the Association to suspend the vii 17
1 Owher for any period during which any dsse ]
Ot ‘r*emaine unpaid, or for a period not to exceed ‘&1i%

., . Pirectors of the Asgociation, without the QOHE&§§”Q§~ﬁhEu3%me?éﬁ

1y

»1’ﬁfromégrantingmeasements*upon@“6VQrif&nd@r'and across L Common T
" ‘Area’for-the burpose of installing and maintaining sewage, utility

(including caTV) and/or drainage facilities, when, in the opinion
of the Board, such easements are snecessary for the convenient use
and enjoyment of the Properties. Subject to the prévisions of
subparagraph (e) below, the Common Area shall be preserved to the

-perpetual benefit of the Owners or of the public in general and

shall not be conveyed except to the Town of Cary or to another
non-profit corporation organized for similar purposes.

(d) the right of the Association, ‘with the agssent of
Members entitled to at least two-thirds (2/3) of the votes
appurtenant to each Class of Lots,. to mortgage, pPledge, deed in
trugt or otherwise hypothecate any or all of its real ox personal -

(e} the right of the Association, with the consent of the
Town of Cary, Members entitled to at least three-fourths (3/4) of
the votes appurtenant to each Clase of Lots, and, if required, of
the Federal Housing Administration and/or Veterans Administration,
to exchange all or part of the Common Area for other property and
consideration of like value and utility,.

Section 2. Delegation of Use.



occupy a residence within the Properties, or a portion o

id
regidence, ag their principal regidence in Wake County, North
Carolina. '

(¢) QGuests. The right and casement of enjoyment -and

Fécéess granted to every Owner by Section 1 of this Article may be

delegated to guests of such Owners, tenants or contract purchaserg,

#Section 3. Conve ce o he As

ADeclarant covenants, for itself, itS'suqcessors and assigné, that

it will convey title to the Common Area withinveach_yhasa or

'.;ﬁﬁséqtion“.oﬁ».the4;Subdivision-»&6ﬂ:the“ Association” prior : tg- the
* -conveyance of the first Lot ‘within such phase or section to an

Owner. Declarant reserves an easement over and across the Common
Area so long as it owns any Lots within the Properties for the

- purpose of-constructing such improvements on the Common Area as it

deems necessary or advisable. Except as otherwise stated herein,
all conveyances by Declarant to the Asgociation shall be free and
clear of all encumbrances and lieng, except utility and drainage
easements of record or shown on the recorded plats of the
Subdivision. Any improvements placed on -the Common Area by

Section 4. equ ion an inte e of Com

:Rapements. Declarant will, prior to the conveyance of the first

Lot ‘to an Owner, reserve on a recorded plat or grant to the
Association an easement over and across that portion of any Lot on
which a Common Area eagsement lies. It is the intent of the
Declarant that, unless otherwise approved by the Declarant or the
Association as provided in Article VIII of thig Declaration, the
easement area shall be maintained in the same state as when the Lot
upon which such easement lies was conveyed to the Owner.

(a) Right on ties th . Each
Owner of a Lot upon which a Common Area easement lies shall pay all
property taxes and other assessments levied against hig Lot,
including that portion of such tax or assessment as is attributable
Lo a Common Area easement. Notwithstanding any other provision of
this Declaration, no Owner or other person shall, without the prior
written consent of the Association: (1) remove any trees or
vegetation within the Common Area; (2) erect gates, fences, or
other structures on the Common Area; (3) place any garbage
receptacles on or in the Common Area; (4) fill or excavate the
Common Area or any part thereof; or (5) plant vegetation or
otherwise restrict or interfere with the uge, maintenance, and
preservation of the Common Area. :

- 8 =




keep it free of impedime

--the Subdivision; {ii)

easement lies, resultin

all property taxes and

pbrocure and maintain adequate liability
insurance, in an amount not less thap $1,000,000.00, covering the
Association and itg Members against any lo
any person, including the Owner of the Lot

other assessments 1

Area owned in fee by the Agsociation.

TICLE Y

88 or damage suffered by

upon which a Common Area

g from use of the Common Area; and (iii) pay

COVENANT FOR MAINTENANCE ASSESSMENT

Section 1. Creation of the Lien and Personal Qbligation of
Asgessments. Declara for each Lot that it owns within the

Propertiegs, hereby covenants, and each

acceptance of a deed

nt,

therefor, whether

Owner of any ILot, by
or not it shall be so

expressed in such deed, is deemed to covenant and agree to pay to
the Association annual assegsments and special assessments, such

aggessments to be established
provided. All assegsments which

interest and late charges smet forth in Sec

and all costs of collection, includi
8hall be a charge on the land and 8

‘the Lot againgt which such assessment
asgessment or charge, Logether with interest and costs of
collection, including reasonable attorney’s fees, shall also be the

personal or corporate obligation of th

assumed by them, the unpaid assessments =z

to be a lien upon the
was made.

Section 2. Urpo £ _Agges

levied by the Associat
recreation, health, g
Properties and, in par

and maintenance of properties, servi

ion shall be used ex
afety and welfare
ticular, for:

the use and enjoyment of the Common
reconstruction of improvements on the Common Area, including storm
water infiltration devices and other

facilities constructed on or se

- 9 -

and c¢ollected ag hereinafter
are unpaid when due, together

tion 8 of this Article Vv

Ng reasonable attorney’s fees,
hall be a continuing lien upon

is made. Each such

nts. The agsessments
clusively to promote the

of the residents of the
(i) acquisition, improvement,
ces and facilities related to

Area; (ii) repair and

storm water drainage

rving the Properties, including but

exrsg " -
the

¥ improved state, as appropriate, and
nte to its free use by the Owners within
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not limited to, the cost of re air, replacement and additj
thereto and the cost of labor, equipment, materials, management
sSupervision thereéof; (iii) payment of taxes and public assess
levied againgt’the Common Area owned by the Association in feaj"
(iv) maintenance, replacement, repair ang reconstruction of susah
portions of the Lotg and the improvements and landscaping installed
thereon as the Association may deem. proper; (v) Procurement and

Q

" -maintenance of fngurance in‘abcordénce)with the Section 4 (b)- of

‘Article IV and Section 8 of Article IX of thig Declaration; (vi)

employment of attorneys, accountants and other persons or firms to

represent the Association when necessary; (vii) payment of

Principal and interest on funds borrowed for Associaqgon Purposes;
Y

~and (viii) such other needs as may arise.

Section 3. Maximum Annual Assessment. until January 1
1998, the maximum annual assessment shall be per Class A
§45.00 per-month) and

aind 3 {d), below, $135 .00 per Ciass B Lot \8§11.25 per month),

(a) From and after January 1, 1998, the Maximum Annual,
Agsessment may be increased by the Board of Directors effective
January 1 of each yYear without a vote of the membership, but
subject to the limitation that the bercentage of any such increase
shall not exceed 10% of the maximum assessment for the previous
Year unless such increase ig approved as set forth in Section 3(b),

(b)  The Maximum Annual Asgessment; Jmaj be increased
without limitation if such increase isg approved by the Class B
Member and not less than two-thirds (2/3) of the votes cast by the

Class A Members, in person or by proxy, at a mesting duly called
for this pPurpose. .

{c) The Board of Directors may fix the annual asgesgment
at any amount not in excess of the maximum {including zZero) ;
provided, however, that, except as otherwise provided in this
Declaration, the assessment established for each Class B Lot shall
always be one-fourth (1/4) of the assessment for a Class A ILot.

is occupied as a residence pursuant to a certificate of occupancy
issued by the appropriate governmental agency; thereafter it shall
be assessed at the Class A rate. Such Lot shall remain a Class B

containing a dwelling owned by the Declarant or a buiider and used
ag a model or sales center, and not ag gz residence, sghall be
aggessed at the Clags B rate, but that such Lot shall be assessed
at the Class A rate even though owned by the Declarant or a builder
if it is cccupied as a residence.

- 10 -

. Bubject to.the provisions.of. sections .
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(d) Any annual assessment established by the Board of
--Dixectors shall ‘continue thereafter from year to year as the annual
~asgesswent until changed by the Board., :

Ll

Section 4. Special Agsegsments. In addition to the annual
asgessments authorized above, the Association may levy, in any
assessment year, special asgessments for the Purpose pf defraying,
in whole or in part, the cost of any gonstruction, repair or

‘replacement of any improvement for which the Association ig
responsible, including, 4if appropriate, fixtures and personal
Lo REPPOrty.. related thereto, . for repayment BE

rent’ thereodn, 62 £62 dny 2y | 48, proy

o

: othar purpowne, BEon
nt shall have the assent of the Class B Member and riot less .
than two-thirds (2/3) of the votes cast by the.Class A Members, in
person or by proxy, at a meeting duly called for. this purpose, and
shall be in the ratios provided in Section 3(c¢) of this Article.

Section 5. Assessm Rate; ection iod.  Annual and
special assessments shall be fixed at a uniform rate for all ILots
within each Class and may be collected on a.yearly, quarterly or
monthly bagis, as determined by the Board of Directors,

Section 6. " Notice orum for any Action Auth

e ctio 4. Written notice of any meeting called for

theipurpose of taking any action authorized under Section 3 or 4 of

(15) days nor more than thirty (30) days prior to the meeting. At
such meeting, the presence of members or of proxies entitled to
cast fifty percent (50%) of the votes appurtenant to each Class of
Lots shall constitute a quorum. 1f the required guorum is not
present, another meeting may be called subject ‘'tg the same notice
requirement, and if the same is called for a .date not later than
sixty (60) days after the date of the first meeting, the required:
quorum at the subsequent meeting shall be one-~half (1/2) of the
required quorum at the pPreceding meeting.

Section 7. Da [o} mence Annual Aags ents ;
mo f Initial and Subs ent n essments; Certificate

Payment. Unless a different commencement date is set by the Board -
of Directors, the annual assessments provided for herein shall

following the recording of the plat of that phase. Unless a lower
amount is set by the Board of Directors, the first annual

« 11 =

Andabtedness ang.- . .
' at any such" "
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“time to time establish, and,'if not
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At least twenty-five (25) days before January 1 of each Ve
the Board of Directors shall fix the amount of the ar

assessment against each Lot. At least fifteen (15) days béfo;
January 1 of each year, the Board of Directors shall send written

The Association shall, upon demand, ang for sugh reasonable
charge as the Board of Directors may detexmine; furnish a

whether the agsessments on a specified lot have been paid. If such
certificate states that an asgsegament has been} paid, such

certifi®te shall be conclusive evidence of payment .

after &£he due date, shall also bear i ; due date at
the rate of twelve bercent. (12%) per annum or the highest rate
allowed by law, whichever is less. The Association may bring an
action at law or in equity against the Owner bersonally obligated
to.pay the same and/or foreclose the lien against the Lot for which
such assessment ig due. Interest, late payment charges, costs and
reasonable attorney’s fees of such action or .foreclosure shall be
added to the amount of such assessment. No Owner may waive or
otherwise escape liability for the agsessments provided for herein
by non-use of the Common Area or by abandonment of his Lot.

- Section 9. Subordination of the Lien to Mortgages. The
liens provided for herein shall be subordinate to the lien of any

first mortgage or first deed of trust on a Lot. Sale or transfer
of any Lot shall not affect any agsessment lien. However, the gale

laws of the State of North Carolina shall be exempt from the
assessments created herein. Notwithstanding the foregoing, no land

or improvements devoted to dwelling use shall be exempt from said
assegsments,

- 12 -



LAQR 1], ] al_Fund. At the time of ci_é
of the initiglféale of each dWelliﬁg’odh@@;gqggd on each Lot, &

part of its working capital. The purpose of the working capital -
fund i to .ensure that the Assaciation  will have adequate cash
available to meet unforesean expenditures or to acquire additional
equipment or services deemed by the Board of Divectors to be

necessary or desirable. Amounts paid to pursuant toé thig Section

shall not be considered as an advance payment of any regulaxr
agsessment.

-
ARTICL Vi
. Section 1. Books and Records. Any owner or holder of a

first deed of trust on any Lot, or its agent(s), shall have the
right, during normal business hours, to examine copies of this
Declaration, the Articles of Incorporation, By-laws, and the books
and records of the Association and, upon written request to the
Agsociation, to receive a copy of the financial gtatement for the
immediately preceding fiscal year.

Section 2. Notice to Lenderg. Upon written request to the
Association, the owner or holder of a first deed of trust on any

Lot shall be entitled to timely written notice of:

(a) - any 60-day delinquency in the payment of assessgments
or charges owed by the Owner of the Lot securing its loan;

(b} A lapse, cancellation, or material modification of
any insurance policy or fidelity bond maintained by the
Agsociation; and/or

(c) Any proposed action that requires the consent of a

specified percentage of owners-or holders of first mortgages on the
Lots.

Section 3. .A rova Owney nd Holder Fir De
of Trust. Unless at least seventy-five percent (75%) of the owners
and holders of the first deeds of trust on Lotg located within the

Properties have given their prior written approval, the Association
shall not:

{a) By act or omission seek to abandon, partition, sub-
divide, encumber, sell or transfer any real estate or improvements
thereon which are owned, directly or indirectly, by the
Association. The granting of easements for utilities or other
purposes shall not be deemed a transfer within the meaning of this

“ 19 -
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clausge, Notwithstanding anything herein to the contrary, ‘t
Property owned by the Association, whether in fee, by eagement
otherwise, .ghall be preserved to the perpetual benefit of ‘tl
Owners or of the public in general ang shall not be conveyed except -
to the Town of Cary or to another non-profit corporation for the

aforementioned purposes. Nothing herein shall be deemed to

- ..prohibit the Association, with the congent of the Town . of  Cary, -

Erom.exahanging Common - Area for other property as providedrgﬁ
Section 1(e) of Article IV of thig Declaration, or to require the

:gproval of such exchange by the holders of first deeds of trust on
e Lots.

(b} Change the method of determining tnéﬁobligaticns,

. a8sessments, dueg or other charges which may be levied against a

Lot ;

C Lo YmEintain hazaid’

in an amount not less than . one hundred percent (100%) of the
insurable value; or

(d) Use the broceeds of any hazéfd insurance policy
covering losses to any part of the Common Area for other than the
repair, replacement, or reconstruction of the damaged improvements,

Section 4. Payment of Taxes and Insurance Premiums. The
owners or holders of first deeds of trust on Lots, jointly or

singly, may pay taxes or other charges which are'in default and
which have or may become a charge or lien against any of the Common

' 8ecure new hazard insurance coverage upon the lapse-of a policy

covering property owned by the Association. The persons, firms or
corporations making such bayments shall be owed immediate -
reimbursement therefor by the Asgociation," : L e

ARTICLE VI

5] TS

Section 1. Access and Utility Eagements. Easements for
the installation and maintenance of driveways, walkways, water,

gas, telephone, cable television and electric power transmission

ines, sanitary sewer ang storm water drainage facilities, and
other public utility installations are reserved as shown on the
recorded plats of the Properties. The Association may reserve or
grant easements over the Common Area as provided in Article 1v,
Section 1(c), of this Declaration. Within any such eagement herein
provided, no Structure, planting or other material shall be placed
Oor permitted to remain which may interfere with the installation or

A ¢ _ insurancé on insurabie
imp¥ovements on the Common Areéa on g current replacement cogt bagis
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maintenance of the utilities installed thereon, or which may change
the direction of flow or drainage of water through drainage pipes

or channels congtructed in such easements.

ek

For a period of twenty-five (25) Years from the date hereof,
Declarant reserves an easement and right of ingress, egress and

:regress on, over and under the Properties to maintain and correct’
‘drainage or surface water runoff in order Lo’ maintain reasonable

gtandards of health, safety and appearance. Such right expressly
includes the right to cut any trees, bushes or shrubbery, make any
gradings of the soil or take any other similar action that it deems

to the extent practicable, but ghall not be required to replace any

. trees, bughes or shrubbery necessarilylremoved.\“Dsclaranthshall

ol give.feaonable notice of “its’intent to tike such action to all

"-5H}affé66éd¥anera.

Section 2. Easements for Goveramental Accegs. - An easement

'is hereby established over the Common Area and every Lot within the

Properties for the benefit of applicable governmental agencies for:
installing, removing and reading water meters; maintaining and
replacing water, sewer and drainage facilities; and acting for
other purposes consistent with public safety " and welfare,
including, without limitation, law enforcement, fire protection,
garbage collection and the delivery of mail. s w &

.. Section 3. ' Eagement and tht of Entrv.fe _
1 n . If any dwelling. is ldcated cloger
than five (5) feet from its lot line, the Owner thereof shall have
a8 perpetual access easement over the adjoining;bqt;td‘the;extent
reasonably necessary to perform regaix,f%amgiptenance or
reconstruction of such dwelling. Sudh'_wbrk-,shg;lnge ~ done

expeditiously and, upon completion of the work, ;hglqwqét,ahall

Section 4. Assgoc ion’s E me i [o) txy. The
Association, for itself and its employees, agents, contractors,
subcontractors and invitees, shall have a perpetual access easement
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No building, fence,
commenced, erected or maint

- exterior addition to or chan
shall a building permit for

for or obtained, nor shall

"Article shall be deemed to hav

wall or other sgtructure shall be

ained upon the Properties, nor shall any
ge or alteratiqn-therein-be made, nor
such improvement or change be applied

any major landscaping or~relandscaping
made (such construction, alteration and

‘shall have the right to charge a reasonable

§75.00, “for receiving an

Declarant shall have the right to

amend written architec

specifications (hereinafter the

d processing each

tural standards

the " Improvementsg®)

Declarant failg to approve or disapprove such proposed Improvements

oo Wikhd ﬂgh;;tygﬁaﬂ)fdsyafaftcrwpqmglete«plans doati
7y havéerbeen Feddivad by it, approval will ‘not be required, and this

e been complied with. The Declarant

-and specifications. . . ...

fee, not to exceed
application.. The

promulgate and from time to time

and construction

"Architectural Guidelines") which

the standards and

specifications which will be approved, including, but not limited
exterior color -or inigh, roofing
driveway material, landscape design and

to, architectural style,
material, siding material,
construction technique.

Improvements which it determines, in itg digcretion, not to be in
harmony of external design, construction and/or location in
relation to the surrounding structures, topography or the general

plan of development of the

Subdivision.

shall delegate such authority to the Association (which may, in
turn, delegate guch authority to an Architectural Committee

Directors of the Association), not later of

Declarant no longer owns an
31, 2005, whichever is earl
this Article VIII shall be

appropriate, to any such assigne
herein shall be construed to permit
development of the Lotg by Declarant in ace

plan of development.

Y Lots within the pr
ler. Any use of the
deemed to apply to

- 16 -

the date upon which
operties or December
term "Declarant" in
Declarant and, when

e of Declarant’s rights. Nothing
interference with the
ordance with its general
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In addition to

Maintenance of the Common Area and the improvements and facilities

located thereon, the Association shall be responsible for

‘maintaining the grass, plants, shrubs, trees, landscaping, walks

and parking areas (hereinafter the "vard Improvements") installed
by the Declarant, Agsociation or the builder who constructed the
initial improvements on such Lot(s), and any Yard Improvementsg
installed by an Owner with the prior written cansent of the
Association (but only to the extent that such consgen specifically

- provides that the Association will maintain such . added

landscaping), provided, howeyer, that: (i) the,Associatipn-shall

,,;qqgakggggqpopsibleAfor maintaining<any‘£éhce*iﬁétalﬁédvonFény~L§E

‘Afﬁ.or:auanard Improvements inside of such fence installed; (ii) the

Association’sg obligation to maintain. shall not include the

replacement of- any Yard ‘Improvements when -such repair or
replacement isg necesgitated by work done by or at the request of
any Owner or any utility company or governmental entity.

The Association shall have no responsibility to maintain or
repair any Unit or any portion thereof or for insuring any Unit or .
other improvements on any Lot, and shall not be liable for any
damage to any Unit, except such damage caused by the Association,
its duly authorized agents or employees.

The Association shall have the right (but not the obligation),
by the affirmative vote of a majority of the Members of each Class,
to accept certain items, areas or improvements on a Lot for
maintenance by the.Association,_including, but not limited to, Yard
Improvements installed by an Owner. Such acceptance shall be in
writing and may be subject to such terms and conditions, including,
but not limited Lo, a special assessment or increased annual
assessment for that Lot, as the Association might establish in such
written acceptance.

Section 2. er'’s oneibility; wnexr’

ure M « Any maintenance on a Lot that is not the
responsibility of the Association, whether by the terms of thisg
Declaration or by written acceptance of game, shall be the
responsibility of the Owner of such Lot. Each Owner shall keep hig
Lot and Unit in an orderly condition and shall keep the
improvements thereon in a gsuitable state of repair. If an Owner
does not perform exterior maintenance of his Lot and Unit, the
Asgociation shall have the right (but not the obligation), through
its agents and employees, by the affirmative vote of not less than
two-thirds (2/3) of the Board of Directors, to enter upon such Lot
and to repair, maintain and restore the Lot or exterior of the Unit

« 19 -
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erected thereon, and the cost of such exterior maintenance.p'
surcharge of 15% for administration shall be assessed in accoyd
with Section 3 of this Article. Prior to such entry: “ERE "
Association shall give written notice to the Owner stating: (i)
the sgpecific item(s) needing maintenance; (ii) the corrective
action to be taken; (1ii) a time, not lews than 15. calendar days

" from. the date of the notice, in which the Owner ig to perform the
‘Necessary maintenance; and (iv) a statement that, if the Owner

fails to perform the maintenance within such time period, the

¥
Section 3. Assessment of Cogk. In the event that the
Association performs maintenance on any Lot as provided in Section

coon@ wlhthic Article IX, thgﬂcqs;fof_apyfsuch"maiutenancé;.tepiagemenbg"_i
= Ok L <Spalird shall be agsessed . against the ' ot upon . which ‘such

- - Section 4. Acces easo e Ho . As provided in
Section 4 of Article VIT of this Declaration, the Associlation,
thxough its duly authorized agents or employees, shall have the
right, after reasonable oral or written notice to the Owner, to
enter upon any Lot at reasonable hours on any day.

ARTICLE X
USE_RESTRICTIONS
Section 1. Prohibited Uses. No Lot or dwelling

constructed thereon shall be used for any purpose which is not

permissible under applicable governmental residential zoning
regulations.

Section 2. rohibited Activi : Busine . No noxious
of offensive trade or activity shall be carried on or in any Lot oxr
Unit, nor shall anything be done thereon or therein which may be or
become an annoyance or nuisance to the neighborhood. No business
trade or activity may be conducted on any Lot unless permitted by
the Board of Adjustments of the Town of Cary.

Section 3. Tempora Ex 8. . No residence of a
Cemporary nature shall be erected or allowed to remain on any Lot,
and no trailer, basement, shack, tent, garage, baxrn, or any other
building of a similar nature shall be used as a residence on any
Lot, either temporarily or permanently.

- 18 -
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“advertising the property for sale or rant, and signs of not more
- .“than six (6) square feet expressing support of or opposition to

‘political candidates or other issues which will appear on 'the

ballot of a primary, general or special election, provided that
such political signe shall not be placed on a Lot ‘earlier than
sixty (60) days before such election and shall be removed within
two (2) days after such election.

-,
'Y

Section 5 Animals. No animals, fﬁvestock.7or poultry of

any kind shall be kept or maintained on any Lot or in any Unit,
-4 @XeapE sthet doge, cate, or other household pets Way Dbe! hept' or -
&hmﬁiqﬁaineﬁi:piwwided-that they are not kept. ox maintained for 7

commercial purposes. As provided in Section 12 of this Artiele X,
the Board of Directors of the Association shall have the right and :
authority to adopt rules and regulatione which further limit or
prohibit the types of animals or household pets which may be kept
Oor maintained on a Lot or in a Unit and which limit or prohibit

.8uch animals upon Common Area. -

Section 6. Antennag; Satellite Dighes. No satellite receiver
or disc of any size and no radio or television transmission or
reception towers or antennas shall be erected on a Lot unless
approved as provided in Article VIII of this Declaration.

Section 7. Clotheslines. No clothesiine may be erected or
maintained on any Lot. . o

Section 8. Garbage; Unsightly Storage. .All trash and
rubbish shall be kept in garbage cans stored behind the Unit in
such a manner as not to be visible from the street upon which the -
Unit £ronts. No trash, xubbish, stored materials,,wreckedlor
inoperable vehicles, or similar unsgightly items shall be allowed to
remain on any Lot; provided, however, that the foregoing shall not
be construed to prohibit temporary deposits of trash, rubbish, and
other debris for collection by governmental or other similar
garbage and trash removal units. In the event of curbside trash
and/or garbage pickup, trash and/or garbage cans may be moved to
the street on the night before the scheduled pickup, but all
garbage cans must be returned to approved enclosure the night of
the scheduled pickup. -

Section 9. Lease of Dwelling. The Owner of a Unit may

lease or sublet the premises. However, any lease or sublease must
be for at least six (s) months, in writing and contain the
following provision:

- 19 -
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sublease, it shall be conclusively deemed to be included and part
of gaid lease or sublease. Owner shall furnish the Association a
copy of any leases or subleases of his/her unit. +

) P10, - The Agsociation shall provide and .
maintain at least the minimum number of parking spaces required by
?thewmowp.OE_cary for the Subdivigion. The Bbar&‘uffﬂiiectars‘qf
hority o agsign
parking spaces to Owners, provided, however, that each Lot shall
have at least two (2) assigned parking Spaces. The Owner of each
Lot shall provide the Association with the make, model, color and
license plate number of each vehicle owned or normally driven by
the Owner and his family, any person regularly residing with the
Owner, and/or any lessee or sublessee of such Owner, ,

No Owner or his family, lessee or sublessee dr guest an Owner
shall: (i) park any vehic;e on the street within or adjoining I

vehicle; or (iil) park or keep on any Lot or any street within or

camper, bus, truck in excess of one ton weight, commercial vehicle,
- truck or van, or anything else other than normaily intended to be
a private passenger vehicle within the Subdivision. : %

appropriate, and shall have the right and authority to enforce
same, including, but not limited to, the right to levy fines for
violations thereof. Furthermore, the Assoclation shall have the
right and authority to have towed any vehicle parked or maintained
in violation of these or subsequently-adopted parking rules and
regulations, the cost of which towing and Storage shall be the

respongibility of the Owner of the Lot to which such vehicle is
reglstered. :

Section 11. Fines. The Board of Directors shall have the
right and authority to levy fines or penalties for the violation of
any provision of this Declaration and/or the rules and regulations

- 20 &
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hereafter promulgated by the Board pursuant thereto. Any monaté AT
ine or penalty shall be deemed a Special Assessment against :tha .
Lot of the Owner against whom such fine or Penalty is assessed. =

rules and regulations become effective. Any violation of such
rules shall be punishable by fine and/or suspension of voting

rights as provided in this Declaration. -
E

ARTICLE XI L
g I E ‘ i E l V ON s ‘ ,
Section 1 Enforcement. The Adsociation or any Owner

shall have the right to enforce, by proceeding at law or in eduity,
all restrictions, conditions, covenants, reservations, liens and
charges now or hereafter imposed by the provigions - of . this
Declaration. Failure by the Association or an Owner to .enforce any
covenant or restriction herein contained ghall ' in no “event be

.....

deemed a waiver of the right to do so thereaftgr. -

Section 2. . Severability. Invalidation'of any oné of these .
covenants or restrictions by- judgment or court “order, shall in no
way affect any other provision, which shall remain. in" full force
and effect' . R . ‘... ': ) E:A.-. .. ".‘j ‘M-: ».;‘,.._7:. oo .

Section 3. Amendment. The covenantg and'regtridtions of
this Declaration ‘shall run and bind the land for* a -term. of.
twenty-five (25) years from the date thisg Declaration is'recorded,
after which time they shall be autbmaticélly..exgggqgﬁ;‘fér

Successive periods of ten (10} years unless terminated gr altered

by a vote of the Owners as.set Fforth below. This Declardtion may: *

be amended during the first twenty-five year period by’ an’
instrument signed by the Owners of not less " than geventy-five
percent (75%) of the Lots, and thereafter by an instrument signed
by the Owners of not less than fifty percent (50%) of the Lots. No
amendment shall be effective unless it has been approved, if
required by Section 4 of this Article IX, by the Federal Housing
Administration or Veterans Administration, and is recorded in the
office of the Register of Deeds of Wake County.

Section 4. FHA/VA Approval. In the event that Declarant

has arranged for and provided purchasers of Lots with FHA-insured
or VA-guaranteed mortgage loans, then, as long as any Class B Lot
exists, as provided in Article III hereof, the following actions
will require the prior approval of the Federal Housing
Administration ("FHA") or the Veterans Administration ("va"):

- 91 -
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annexation of additional property, mortgaging o

dedication, exchange or othe
other than the Association,

; g of .Common Ares,
rwise deeding of Common Area to pers 8
and amendment of thig Declaration, ~ -

Neither the Town of Cary nog

other governmental entity siosi be

_ "responsible for failing to Erbvide any emergency or regular £ire,

police or other public serv

6 v

ion No Léﬁ within the

-+ . .Subdivision may ba. subdivided by sale ox. otherwiss po 35 to rads

Coa e BB bobal Yok area shown on -

YiQula

the recordesd plats'éf-the'&ubGEVisioﬁ,~

except by and with the consent of the Declarant and, if required,

by the Town of Cary.

Section 7. Dec
Ehe approval of the Town of

'S R E e Devel . With
Cary, and, if required, by FHA or va,

and subject to such terms and conditions as the Town of Cary may

impose, Declarant shall have
of ‘the Owners, to create dw

the right, without consent or approval
elling units, add Common Area, change

unit types and reallocate units within, and withdraw real property

from the Subdivigion,

Section 8. Insurance. The Association shall procure and

maintain adequate liability
an-amount not less than $1,0

insurance covering the Association, in
00,000.00. The Association shall also

‘brocure and maintain adequate hazard insurance on real and personal

directors’ liability insurance. The premiums for such insurance
shall be a common expense paild from the annual agsessments provided
in Article V of this Declaration.

IN WITNESS WHEREOF, Declarant ﬁas hereunto get his/her hand
and seal, and Westminster Homes, Inc., has caused this instrument

to be executed under seal b

Y its duly authorized officers, as of

the day and year shown notary acknowledgements get forth below.

T e

(Seal)

JAMES M. MATHENY o

/i*\' }Y\leu\;

(Seal)

KAREN O, VATOENY <O

- 22 -
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wEsmms'rER,HOMEs,

HOJ INC,,
a North /1:7? cgfpgtation
By _ﬂc o “%é—

St AR A fari ATTEST /7.
B XX . President : .

7. / .
, S¢geretary

-.-------_-_--y-u---._....‘—-———..-‘---'-—-—-—-n--.-..--.——-..._—-

Il R N I T

. W
STATE OF NORTH CAROLINA - WAKE COUNTY » .
I, Richard W. Moore, a Notary Public for Wake County, North
lisa.. cextify ther James M, "MATHENY and KAREN. H. MATHENMY
:ﬁ;ally*apﬁe&red~beforq'me}this'day and “ack

kilowledged the due.

chd tMope_
. Notary Public
Y FE ST My commission expires: 06/17/99
l&;..’ .....‘00"'{.‘4'.‘\‘.‘ ; ’
'4 - \\- ------------------------------------------- el
.%,"3' ooOUY ~

--—u————_—-._—-..__-.—-

I, ' » a Notar ,Public for said County
and State, certi y that g

: personally :
- appeared before me thig day and that he is

10e. President of
WESTMINSTER HOMES, INC., a North Carcolina coxrporation, and that, by
authority duly given and as the aci{hnd deed of th corporation,

the foregoing instrument was signed-By him as its ¥ice. president,

sealed with its corporate seal, dnd attested by & h )
as its Assistant Secretary, as of the day and year firs above

written.

Witness my hand and official stamp and seal, this the 18th day
of April, 1997,

Hagggepanst?

NORTH CAROLINA — WAKECOUNTY" ﬂ AR
The foregelng neﬂlﬂcataﬁol y ”, 4’0 ‘Ld
(Y 4 -
) Lo
M o Notarly){tes) Public

s (are) carliflad 1o ba carrect. This Insiument and this cerliltzale ara duly registered at the dale and
tims and in Ihe book and page shown on tha first page hereof,
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--—--.—----—---—-..-_.......-..—-..-——--—-.-a—---—-q- ~.--.---...—.-.---—---------.-—-n-n

STATE OF NORTH CAROLINA -- COUNTY OF WAKE :

.. The foregoing certificates of RICHARD W. MOORE and ROSEMARY °
GRAY, Notaries Public, are certified to be , ¢orrect. - This
instrument and these certificates are duly registered at the
and time and in the Book and Page shown on the

LAURA M. RIDDICK, Register of Deeds .
By:

Deputy/Asst. Register of Deeds

f:\...\jmmprope\ivycreek\declarat/rev 041797; rev2 050897
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" IVY CREEK, PHASE 1

LYING and being in the Town of Cary, Cary. Township, Wake. County,

 North’Carolina, and being more particularly described as follows:

BEING all of Lot 3 as shown on that certain plat entitled "Property
B s _PARTNERS X. (LOT 2 % _WONIERBURY WOODS AS: LOTS &
in Book of Maps 1981, Page 992, WAKE County Registry,
‘to which plat reference is hereby made for a rggre particulax
description of same. : . )

TOGETHER WITH the rights and easements for ingress and,egresé to

7S s o g | P

= obhoegroperty hovein aeﬁexib&diaver ;he'pigﬁérﬁy-Uu@renﬁiyiknpwn}és;“;
- Zerdipal - Woods Apartments {(gse ‘Book 2781, “Page 207, wWake County

Registry, as follows:

Over-and along that certain existing driveway which runs in 3
westerly direction from Bargate Drive through the property
-described in Book 2781, Page 207, Wake County Registry, to Lot
3 hereinabove described.



LYING and being in the Town of Cary, Cary Township, Wake County,
North Carolina, and being more particularly described as follows:
BEING"all of Lot i as shown on that certain plat entitled "Property.
Of“ANGELES PARTNERS X (LOT :2) & CANTERBURY WOODS ASSOC. LOTS ‘1 &
3", recorded in Book of Maps 1981, Page 992, 'WAKE County Registry,
to which plat reference is heréby made for a more particular
description of same.

TOGETHER WITH the rights and easements for ingress ZInd egress to
.the property herein described over the property currently known as
*  Cardinal Woods Apartments (gee Book 2781, Page 207, Wake County
ooy Reglakyy, as follows: ; s U T

Over and along a 50-foot wide strip of land, the easternmost
line of which is an extension in a northerly direction of the
15th call in Tract II on that certain deed recorded in Book
2781, Page 207, Wake County Registxy (said call being North 13
deg. 30" 30" East a distance of 371.00 feet) from the
-termination of said call to Lot 1 hereinabove described.



T meseMbbpe

LYING and being ih the Town of l.c:;ry, Cary Township, Wake County,
North Carolina, and being more particularly described as follows:

%;tmfégll o_f Lot 1 as shown on that certain plat entitled "Propéxty

o SN

58 PI . OT 2) & Cp BUR pSS { >
3", recorded in Book of Maps 1901, Page 992, WAKE County Registry,
to which plat reference is hereby made for a more particularxr
description of same. : ‘

-

TOGETHER WITH the rights and easements for ingress ¥Ind egress to

-the property herein described over the property currently known as

Cardinal Woods Apartments (see Book 2781, page 207, Wake County

. Regisery, as fcllows.

Over and along a 50-foot wide strip of land, the easternmost

line of which is an extension in a northerly direction of the
- 15th call in Tract II on that certain deed recorded in Book

2781, Page 207, Wake County Registry (said call being North 13
- deg. 30’ 30" Bast a distance of 371.00 feet). from the
- termination of said call to Lot 1 hereinabove described.



